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Hough the-Demerits of this Sacred Order of- men is ſufſfici- 
ently known and acktiowledzed, though their Sufferings i 
the ateill times are notorious to: the whole .world, and go 

> loſs sScandal to this' Nation, I ſpeak” of choſe who then 
traiterouſly uſurped the Name and Title of the Supreme Authority of 
England | yet there are not ftjll wanting thoſe of the old Lenden, 
who-endeavour to embroil us again , wh ſtill raiſe and maintain t 
old Scruples and Jealoufies,- and endeavour as much as in them liss}'t 
put us again into the old andpreternatural Ferments of 44+ *cis ftrarigs 
you will ſay, that a Nation ſhould be twice undone by the: Ne age 
and method ; that the evil ſucceſs we all of us felt { ſave thol &f. 


| 


groundleſs ; but ſolong dsthe old and baffled Arguments ere rallied. 
by ſuchmen, ſo long as they proceed to make ill-uſe of the: Indul- 
gence of their Prince and his-Government under whommthey live-in 
peace, and endeavour to unravel the Conftittitions of-our | Partia- 
ments,- hereby to bring us -intothe Diſorders under which wwe ſo late- 
ly prcencd, and out of which, by the goodneſs of God; 'wearenow 
in 


| Independent Faftion) ſhould not deter us from egdeayouring thetiks 
unſetlements for the faturez 1 wiſh our Bears and- Jealouſies were 


fety eſcaped, it will not (Thope) be:thought unſcaſoniable to any 
perſon whois a Friend to his Prince or Country. , or-to himſelfin his 
own quiet and ſettlement which he now enjoyes , to mind and toad- 
viſe him (Thope?is no ill counſel) fare ſuper vic antiquas, to tread in 
and: keep to the old paths. Regia via eſt tute vie, the Kings way is (the [# 
feſt ana beſt of ways. Letus thenin the Name of God ſee ) 


were 
the ancient uſages, the old Conſtitutions under which we and onr 


Forefathers were happy, our ancient Kingdom fo famous: throughou 
the whole Civiliz'd World, hath flouriſhed, and become Grenda'a 
\ ag 


$ 


Ed] 


| as erſt it hath been : And ſeeing a great Queſtion hath of late, and 
ISMew. again. railed. concerning. the. Sacred Order of Biſhops, AS tO 


jerr Right of being and voting in our Parliaments, we-{hall endeas; 


” o 
- 


vour to-evince and prove this:great Point. ,, which ris hoped 'may:inz 
g00d meaſure contribute to theallaying the heats 'of this Tfort'ot ned 
amongſt us, and whoſeem to be the moſt bufic and forward in theſc 
Embroylments. And that we:may the more arderly and methodically 
rocegd to evince what we have undertaken,and 1n 2 this Que- 


YO ws 
wy 


10n 16: bout &] very; Conſtitution et our Ggvernnnr, we can, I 
think$.do no better than to ake Ae ercin off the g90d old Maxim 
and Rule de Zegibus & longa conſuctudine, Si de A 6 
queritur inprimis inſpicicndum eft,quo jureCivitas retro in hujuſmodi caſibus 
aſa furrit : Conſuetudo enim optima interpretatio Zegis et. 1f you would 
know the true: ſence andinterpretation of. anyi Law, you' In} eſpttially look 
ro the prattice and uſage of the Zaw ; for that Cuſtom is the beſt interpreta- 
tion of the Law. We now ſeem (at leaſt ſome party amongſt us ) ro 
queſtion whether our Biſhops are an Eſſential part of the Parliameat ; 
which, together with Hi Mort, as” to ps Haapur df Laws, and 
giving of Aids :and -Subſidgs, 3s the-old Goveramept uader which 
England hath heretofore to the envy of our Neighbours , flouriſh'd 
and been happy. —Felices nimium boxa ſi ſua norant Anoli. 
* That we may then (Iſay ) put this Queſtion out of queſtion, we 
ſhall chdtavourito: prove by two' forts: :of Arguments:;; of '-whi 
efne:Hhall be Ne Fore, and &o other De Fafo: / the; one derived ; om 
that Original Right which:is veſted in them ; the other from theſgon- 
fiant Exerciſeahd' continual practice by which that Right hath been 
enjoyed 'in-alltimes foregoing... oo $50 + 
.Apd! firſt we:ſhall: begin with the proofs: de jure, and therein: firſt 
with that which-doth, occur in the Laws of King 4theliton , one:af. the 
firſt-Monarchs of the Englith Saxons, | Among which there is aChap- 
ten (it iShap;. 11.) cntitoled De officio Epiſcopi & quid pertinet ad vfi- 
62#7 /ejis 3; that is: to: lay, Touching the, office of a-Biſhop ; and- that 
which doth of: right belong unto. jt.. . Ja/which Chapter-ir-is thus'de- 
elartd;; vie;:- Epiſtops jure pertinet omnem rectitudinenms promovere, Net. 
| 4) Spebm. fetlieet & ſetali&c. ( +) &.convenit pd abate & teſtimonium ej 
3 Counſ p.402, W22e Legiſeirum,, & Burgi menſurs 5 &. omne pontus fit ſecundum: dicti- 
y onem ejus inſiitutum ; thatis to lay , it belongeth of right unto, the Be- 
fbop » to promote; Juſtice in-matters which concern; both.;the Church 
andState.,, and unto:him it appertaineth , that by his Counſel and A- 
ward.;; all Lays, and Weights , -and' Meaſures, be ordained through- 
out: the Kingdom: oi £006 
+12. Next we- will have recourſe to-the -old Record entituled ,, Mpdwus 
tenendi Parliamentum ; 1a which it isaffirmed., Ad Parliamentum Sum- 
montri C7 Venire debere Archiepiſcopos:; 'Epiſcopos , Abbates , Priores, 
& alios majores Cleri;. qui tenent per Comitatum aut Bgroniam ratione hu- 
jaſmoditenure -; (* ) Thatallthe Archbiſhops , Biſho s » Abbats, Pri- 
terend; Par. O15 » 80d. other Prelates of the Church , who hold their Lands either 
liamentum, by an Earls Fee, or 2 Barops Fee , were to be ſummoned , and come to 
Parliament in regard of their Tenure. -- 
3. Next, look we' on the Chartularies of King Henry the firſt, _rc- 
cognized 


(*) Modus 


"I... 


"gn 2 he 
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copghized in full Patliament 'at Clarendox'; under Emry the ſecond; 

where they are called fvitas conſuctudjizes, which declare it thus ; 
Archiepiſcops , Epiſcopi » &F univerſe Perſone qui ds Rege tenent in capite; 

habeant poſſeſſiones ſuas de Rege ſic ut Baroniam , &c. Ft ficut cateri Baro- 

nes debent intereſſe judiciis Curie Regis cums Baronibus , quouſque pervenerit 

ad diminutionem membrorum vel ad mortem (*) The-meaning 1s in brief; /*) 1,4. 
that Archbiſhops , Biſhops, and all other Eccleſiaſtical Perſons which: paris int2.2: 
| hold in Capzte of the King, are to have and hold their Lands ih Baro- | 
»y,and that they ought as Barons to be preſent in all Judgrhents with the 
-other Sarons in the Court of Parl. untill the very Sentence of Death or 
Mutilation {which was very common in thoſe times)was to be pronoun- 
ced. And then they commonly did uſe to withdraw themſelves, not out 
of any incapacity iuppoſed tobe in them by the Law of Exel. but out 
of a reſtraint impos'd upon them by the Can. of the-Church of Rome: 

4: In the Great Charter made by King Zh», in the laſt of his Reign, 
we have'the-form of ſummoning a Parliament ,. and calling thoſe toge- 
ther who have Votes therein, thus expreſſed at large. Ad haber- 
dum commune concilium Regni de auxilib afſidzndo , &c. Ft de [cutagits 
aſſidendis , factemmns ſummoneri Archiepiſc . Abbates,Comites, + majores Ba- 
rones 'Regni (igillatims per literas noſtras, & preteres ſuimmoneri faciemi in 
generali per Vice-Com. & Ballivos noſtros omnes alios qui in Capite tenent ad 
certum diem,ſcil.ad terminum 4.o dierum ad mints, CF ad certum locumyCFe.. 
(1) In which we have not only a moſt evident Proof, that the Biſhops are (DIdinFok. 
of right tobe called to Parl;amenr,for granting, Subſidies and Zfcuape,and  * 
treating of the great Aﬀairs which concern the Kingdom;bur that they 
are to be ſummoned by particular Letters,as well as rhe Zarls & Barons , 
or either of them;A torm or copy of which Summens iſſued in the time 
of thefaid King #Zob», is extant on Record, and put inPrint not many (*) P. 1. 20. 

years ſince in the Titles of Honours. *; [503.12] F* 

5, We have it thus in the Magna Chartaof King Henry the 34. the 
Birthright of the Engliſh SubjeA,according as it ſtands tranſlated in the 
Book of Statutes. Firſt we have granted to God, and by this our preſent 
Charters have confirmed for ws, and our Heirs for ever, That the Church 
of England - ſhall be free , and ſhallenjoy all her whole Rights and Liber- 
ties ipviolable, (+) But it is a known Right and Ziberty of the Church (4) 14,,,, 
of England, that all the Biſhops , and many of the greater Clergy (and Charts c. 1: 
peradyenture alſo the /xferior Clergy in the {aid Kings time ) ha their 
otes in Parliament ; and therefore is to be preſerved inviolable by the 
Kings of England ,their Heirs and Succeſſors for ever. Which Charter, 
as it was confirmed by a Curſe denounced on all the Infringers of it, 
by Boniface Arch-Biſhop of Canterbury , (*) and ratified , in no fewer O&) Math.. 
than$80. ſuceedings Parliaments: So was it -EnaQted in the Reign of >-. _ ; 
Famgrd the firſt , That it ſbould be ſent under the great Seal of Englandi, * © © 
to allh: Cathedral Churches of the Kingdom , to be readtwice ayear before 
the People ; (4) Tha: they ſhould be ready four times a year in afull +) ,gp , 
County Court, (* ) and finally that all Fudgments given againſt it ſhoald c. 1. | 
be void and null; (+) the Application of which laſt Clauſe T refer to (f)28 E. 1- 
thoſe , to whom: the reftifing of the Error ( which to the contrary © 2. 
thereof hath been committed } doth of right belong. . 5: +1 19 CD 28 E: x 

6. We havetheProteſtation of Zobn Stratford Arch Biſhop of Capter- *+ 3+ 
bury.z 10 the time of King Zdward the 34, who being 1in disfayour —_ 
tne 


the King , and denied entrance into the Houfe of Peers, challenged his 
Place, andSuffrage there, as the firſt Peer of the Realm, and One that 
ought to have the firſt voice in Parliament in right of his See. 

But hear him {peak his own words, , which are theſe that follow , 
Amici ( for he ſ{pake to thoſe that to 
Parliamentum ſcripto ſuo vocavit , & ego tanquam major par Regni poſ# 
Regems , .& primam voce habere debens 7z Parliamento ; jura Eccleliz 
mexz Cantuarienſis vendico & ideo ingreſſum in Parliamento peto (+ ) 
Strarford, WRich makes it plain envugh,, that the Arch-Biſhop did not challenge 
face in Parliament , as the firſt Peer of the Realm , either by way * 
favour,or cultom only , but as a power and priviledge as he ought 

to have (habere debent are the words ) in the Right of his See. 

- 7. And laſtly, there is the proteſtation on Record, of all the Biſhops 
in the Reign of King Richard the 2d. at what time /Yilliam Courtney 
was Arch-Biſhop of Canterbary : who being to withdraw themſelves 
from the Houſeof Peers, at the pronouncing of the Sentence of Death 
on ſome guilty Lords, firſt made their Procurators. to ſupply their 
rooms , and then put up their. Proteſtations to' preſerve their Rights ; 
the ſum whereof , for, as much as doth concern this buſineſs in their 
own words thus ; De jure, & conſuetudine Regni Angliz ad Archic- 
piſcopum Cantuaricnſem, qw# pro rempore fuerit , nec non cateros Suffra- 
ganos , confratres, & compatres , Abbates & Priores, alioſque Prela- 
{atos quoſcunqne per Baroniam de Domino Rege tenentes, Pertinet , in Par- 
lianientis Regis quibuscungque , ut Pares Regnipredittt perſonaliter intereſſe 
ni negotiis,ac alits trattari conſuetis cam ceteris ditti Rep- 
aliis ibidems jus intereſſendi habentibus Conſulere , & Tra- 
Fare , Ordinare, Statuere,  Definire , ac cetera facere que Parliamento 
'ibiders imminent facienda. (Þ ) It appertains ſay they , both by Right 
and Cuſtom to the Arch-Biſhop of Canterbury for the time bei 
alio unto all the reſt of his Compeers, as well as the Suffragan Bi 
as to the Abbots, Priors and other Prelates whatſoever , which hold 
their Land by Barony of our Lord the King , to be perſonally preſenc 
at all Parliaments as Peers of the Realm, and there together with the 
reſt: of the Peers-, andall other,which have Right to be therein preſenc 
toConſult , treatof, and Ordain, and finally to determine and eſta- 
bliſh all ſuch things , and matters, as are accuſtomably handled, and 
ordained in Parliaments. Which ſets the matter as I take it beyond 
all diſpute, as to the firft of theſe two heads, or forts of Arguments, 
whereby I was to prove this-point , which were thoſe e jure. 

Let us next-ſce whether this Rzght of theirs be confirmed and coun- 
renanced by continual pra&ice , and . that they have not loſt it by 
Diſcontinaance ; which is my ſecond kind of Argument, thoſe I mean 
de facto, Andin this way of proof, we can goas high, as the girſt 

preaching of the Goſpel to the Engl:fb Saxons,and fo deicend unto tftoſe 
laſt times without interruption.. By which ir will appear , that Chri- 
ſtianity in this Nation, and the Biſhops Votes in Parliaments, and 

Common Councils, are of like Antiquity. 
. For firſt, -no ſooner had King Frhelbert rece 
preſently we read , thatas well the Clergy, as the Zaity., were ſum- 
moened'to rhe Common: Council : which the Saxo0xs ſometimes 


k witneſs of it) Rex me ad hoe 


ibidemque ae 


ni paribus , 


ved the Goſpel , but 


ul 


I 


UMI 


, & Printipum, (*) by the Advice and Coun 


(<7 ). 

Myeell Synoth, the great” Aﬀembly, and ſometimes Hitentegemote, 

the Councel or Afembly.'of the Wiſe men of the Realm, 2x0 605. 
Ethelbertus Rex'tn fide corroboratas Catholica, &c. Cantuariz convoreut 

Commune Conſilium tay: Cleri, quam Populi ; King (f) Zthelbert, as my (1) H. Spel- 
Author hath it, being confirmed in'the Faith in the year 605. (which 7 #* Conc. 
was bur nine years after” his Converfion'} together with Berhg his f* £15: 
Queen, their Son 7ha/bala, rhe Reverend Archbiſhop Avgu/tize, and 

all the reft of the Nobility, did ſolemnize the Feaſt of Chrilſts Narivi- 
6 in the City of Canterbury; and did there cauſe to be aſſembled on 

the gth. of Zanuary, the Commer Council of his Kingdom, as well the 

Clergy, as the Lay-Subje& ; by whoſe Conſent and Approbation he 

cauſed the Monaſtery by him built, to be dedicated fo the honour of 


-God Almighty, by the hand of Anguſtine. 


And though noqueſtion other Examples of. this kind may be found 
amongſt the Saxon Heprarchies, yet being the Yeft Saxon Kingdom did 
In tine prevail, and united all the reſt into one Monarchy, we ſhall ap- 
ply our ſelves uuto that more punQuually and with greater care. 
I. And firft we read of Zzbert, who firſt united the ſeven King- 
doms of the Sayozs under the common name of Zxzlaxd, that he caul- 
ed'to be convened at Zoxden his Biſhops, and the Peers of the higheſt _ 
Rank, pro conſilio capiendo adverſus Danicos Pyratas, (*) to adviſe upon (*) Charta 


ſome courſe againſt che Daniſh Pyrates, who infeſted the Sea-coaft of Whitlagss 


England, | Mercyornus 
IL. Another Parliament or Council { call it which you will ) called $4 4p: 1 


at Aingbury, A#n0855, in the time of Zthelwelph, the Son of Egberr, $29. 
pro negotits Regni, (t) to treat of the Aﬀairs. of the Kingdom ; the (F) Charts 
Ads whereof areratified and ſubſcribed by the Biſhops, bbots, and Bert mer. 
other great men of the Realm. : — Regio ap. In- 
III. We find that the ſame King Zhelwolph in a Parliament, or Aſ-#7- 
ſembly of his States at YIncheſfter, Auno $55. Cum confilio Epiſcoporum 
ſel of the Biſhops and Nobi- (*) Tgalf. 
lity, confirmed unto the Clergy the tenth part of all mens Goods, and Goylerd.hift 
ordered that the Tythe ſo confirmed unto them ſhould be free ab omni- 
bus ſecularibus Servitutibus, from all ſecular Services and Impoſitions. 
IV. The two Charters were iſſued out by 4th:{tone above-mention- 
ed, Conſilio Wifelmi Archiepiſcopi met, & aliorum Epiſcoporum meorum, 
(t) by the advice of Z/ifelme his Archbiſhop, and his other Biſhops. (1)4p.cund. 
And V. That ns inthe year.go2. cauſed the great Couticil . of his 7492493 | 
Realm to be Aﬀembled, conliſting ex Epiſcopes , Fr ypeipebar, Proceri- 
bis, 8&c. of Biſhops, Princes, Nobles, Earls, and of all the wiſe men, 
Elders, and people of the whole Kingdom, and there EnaCted divers 
Laws for the weal of this Realm. (*) We alſo.read this in the Reign (+) 4p curd. 
of Farid, Anno 948. vis. in feſto igitur Nativitatis Beatz Mariz cum p, 219. _ 
rniverſi Magnates Regni per Regium Edittum ſummoniti, tam Archiepiſco- 
pi & Epiſcopi, «c Abbates, quam cereri totins Regni Proceres & Optima- 
zes Londini eene ad traftandum de negotiis pablicis totius Regni; 
(t) That in the Feaſt iof the Nativity of the Bleſſed F7irgin, the great (1) 14. ibid 
men cf' the Realm, that is ro ſay , frchbi{bops, Biſhops, Abbots, No- p. 497- *>Y 


|  bles,. Peers, were ſummoned by-the Kings Writ to appear at Zondor, Lond. 


to handle agd conclude about the publick Afﬀairs of the Kingdom. 
| Mention 


C6) 
| Mention of which. abs is made again at the. Foundation and En- 
(#) X£:id p; dowmeat of the Abbey of Crowlazd z, (f) and afterwards a Confirma- 
FOO. ' tionof the ſame by Edger, Anno 966. Preſentibus Archiepiſcopis, Epi- 


&) Id. p. xs. ſeo is, Abbatibus, & Optimatibus Regni ; (*) In the preſence of 4rch- * 


P- 1-50 biſhops, Biſhops, Abbots, and Peers of the Realm, The like Conven- 
tion of . Z/ates we find to have been called by Canrurus the Daze, aſter 
the death of Zdm.7ronfidefor the ſerling of the Crown on his own head, 


(+) Rog. of which thus the Author, (1) Cajus poſt mortem Rex Canutus omnes E- 


Hoved. An- piſcopos,& Daces,nec non & Principescunttoſq; Optimates gentis Anglia, 
hal pag. pri- Loodini congregart juſſit. Where we ſtill find the Biſbops to be called to 
or P-,250 Parliament, as well as the Dukes, Princes, and the reſt of the Nobil: - 
ty; and to be tanked arid marſhalled firſt (which clearly ſhews that 
they were always reckoned for the fr Efate) before the greateſt and 
moſt eminent of the Sec#/ar Peers. And: ſo we find it alſo in a Char- 
ter of King Zdward the Confeſſor, the laſt King of the Sexo Race) by 
which he granted certain Lands and Priviledges to the Church of 
Weſtminſter, An. 1066. Cum Concilio & Decreto Archiepiſcoporum, Epi- 
(©) ap. H. ſcoporum, Comitum, aliorumg; Optimatum ; (*) with the Counſel and 
Spel. in Con- Decree of the Lrch-biſbops, BY s, Earls, and others of his Nobles.And 


il. p.630. "all this while the Biſhops and other Prelates of the Church did hold by- 


(1) Camden no other Tenure than zz pura & perpetua Zleemoſyna, (+) or frapk Al 

in Brit. mejgne , as our Lawyers call it ; and therefore = in Parliament in no 

other capacity than as Spiritual perſons meerly ; who by tbeir extra- 

ordinary knowledge in the Word of God, and in ſuch other parts of 

Learning as the world then knew, were thought beſt able to dire& and 

adviſe their Princes in all points of difficulty. Bur when the Vormax 

Conqueror had poſſeſt the State,then the caſe was altered, The Prelates 

of the Church-were no longer ſuffered to hold rheir Land in Frank 4/- 

moigne, as before they{did, or to be free from Secular Services and Com- 

mands,as before they were. Although they kept their Lands, yet they 

changed their ,Zezure, and by the Conqueror were ordained to hold 

()Mea.Pa- their Lands [ub militeri ſervitate, (*) either in Capite, or by Baronage,or 

rum Will. 1. ſome ſuch military hold, and thereby were compellable to aid the King 

Az.1070. jn all times of War, with Men, Arms, and Horſes, as the Lay-Subje&s 
of the ſame 7enures were required to do. 


Which though it were conceived to be a great Dzsfranchiſement at. 


firſt, and an heavy burden to the Prelacy, yet it conduced at laſt to 

their greater hoxour, in giving them a further Title to their Place in 
 Partiament, than that which formerly they could pretend. to. Be- 

fore, they claimed a place therein ratioze Officzs , only by reaſon of 

their Offices, or Spiritual Dignities z but after this , fy reaſon alſo 

of thoſe Baronies, which were erected, and annexed to their ſeveral 

JE Dignities.; £» reſpect de leur poſſeſſions Pantient Baronies annexes 4 leur 
(4)Stratford Dignities (4) as our Lawyers have it. From this time forwards we 
Pleas. I. 3. muftlook upon them in the Houſe of Par/iament,not as Biſbops only,bur 
as Peers and Barons of the Realm alſo; and ſo themſelves affirmed to 
the Temporal Zotds'in' the Parliament holden at Northampton, under 

' Heary the Second. Non ſedemm hic Epiſcopi, ſed Barones, Pares his 
ſamus : (*) We fit not here, ſay they, as Biſhops only, but as Barons ; 
we are Barons, and you'are Barons ; here weſit as Peers, Which] 


'(*) Selden 
ritlesof hon.p 
2. 18, 
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isalſo verified in rer#:his,by the words of a Statute, or AR of Patli- 
ament, wherein the B:ſbops are acknowledged to be Peers of the Land. « 
- . But to proceed more particularly to our proofs de fao, after* the 
alteration -of their Tenures by the Normex Conqueror ; we find a 
Parliament aſſembled in the fifth year of that. King;wherein are-pre- -- 
ſeat Fpiſcopi, Abbates , Comites, & Primates totins Azzlie, (+) the (*) Math. 
Biſhops, Abbots Earls , and the reſt of the Baronage of Zxgland... | ParvinWil- 
And 31. In the ninth year of. #/;/iam Rafi, an old Kackor telleth #4/mor  » 
us, 4d: Regni ftatu afturus , Epiſcopos , Abbates , & quoſcunque Regoni 
Proceres in unum precepti {* ſandtione egit ,; that being to conftleek —_— 
Afﬀairs of the Kingdom, he tilled together by his Trit the Biſbops, (4) Emory. 
Abbots and all the Peers of the Realm , (t) - e+e +, bif Mood 
And 2/4. During the Reign of King Hepry the firſt, for we wilktake | 
but one example out of each Kings Reign , though each Kings Reign 
would yeild us more) a Parliimext was called at Zondox.' wherein 
were many things diſpatched , aa well of Eccleſiaſtical, as Secularina- 
- ture, the Bifbops , and Abbots being preſent with the other Lords; 
Coaffo-apud Londinium Afagno Epiſcoporum & Procerum , Abbatum- 
que concilio , multa Eccleſiatticarum , 8& Secularium rerum ordinata :- . 
negotia , deciſa Litigia , ſaith the Monk of ' Ma/msbary (|) and of this (4) 2eimbr. 
Parliament itis, I takeit, that Zdmor ſpeaketh FHi#. Novell 4.p.,g1. Hiſt. Reg. 
©  Procded we 4h. to King Hepry the ſecond (for King Stephens Reign g-4 5: 
was ſo full of Fars and Tumults, wk 1s very little to be found be 
of Parliaments) and there we find th&Bjſhops with the other Peers, 
convened in Parliament for the def@rmination of the- points in con- 
troverſy between Alphonſo King of CaFile and Sancho King of Na; 
varre, referred by com-promilſe to the King of Znzland, and here 
determined by King Hezry among(t other things. Habito cum_ Epilco- (j)rmneder. 
'Pis, Comitibus & Baroniopm cum deliberatione Confilio, as in Roger Anal. pac. 
Hoveder (+) IA es + + ©» Refe mHa. 
5ly. Next time comes Richard the firſt, his Song during whoſe Im- 
oriinmentby the D..of Auſtris, his Brother Fob» then Earl'of Mo- 
riton , endeavoured by force and cunning in Normandy to ſet the Crown 
on his owt head; which cauſed Huberr the Archbiſhop of Canterbury, 
to call a Parliament (Convocatis coram eo Epiſcopis', Comitibus & Baro- 
mibw' Regni, (t) wherein the Biſhops, Earls ; and Barons, did with wy 
one conſent agree to ſeize on his Eſtate, and ſuppreſs his power, the (0 _ 
better to preſerve the Kingdom in Yealth, Peace, and Safety, 
6ly. After ſucceeded Fon, and. he cafls a Parliament , wherein 
were certain Laws made for the defence of this I: Commu- 
#i aſſesſu Archiepiſcoporum, Epiſcoporum, Comitum,Baronum & on- 
ninm fidelium ſuorum Anglie, by the Common Counſel and Aﬀent 
of the rchbiſbovs, Biſhops, Earls, Barons , and the reſt of. his Lieges. 
(Remember what was ſaid before touching the Writ of Summons in 
the ſaid Kings time) from this. time till the laſt Parliament of = 
_ Cha#les, there is no Kings Reign of which we have noc many , (thoug 
not att) the As of Parliament ſtill it Print amongſt us. Nor is there 
any A& of Parliament in the Printed Books , to the EnaQting of which 
the Biſhops Approbation and Conſent is not plainly ſpecified , either 
in the general Proem ſat before the As - or inthe Body of the Ats 


them 
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themſelyes ? as by - the Books themſelves doth at large appear, 


es. reſidue of the. Biſbops, Abbots, Earls and Barons. . Then add the Pri- 
\>:. ©. vilege of Parliament for themſelves aftid their Servants , during -the 


poral Lords, and therefore £ſſeatial, Fundamental parts of the Court of 
Parliament. 1 w 


: . By this Diſcourſe itmay- appear, that the Biſhops Sit and Vote in | 


Parliament by. a double capacity , as Biſhops, firſt 1n reference to theip 
ſeveral Sees ; and ſecondly, as Peers, inregard of their Baronies. - In 
' both reſpeAts accounted one pf the Zbree Efates, and the fr/t alſo of 
the,Three,' as from the Premiſ® @nay be gathered without any great 
trouble. But in ſo nice a point asQhis , we ſhall not only build upoh 
general = (oy pe but particular Fvidences. 
. And fir | 
and Reign of King Herry the 5th, 7hat when his Funerals were ended, the 
three Eitates of the Realm of England did aſſemble together, and declare bis 
(*)YTir. Liv Son King Henry the 6th. being «an Infant of 8 Months old, to be their 
MS. in Bib, Sovereign Lord, (t) as his Heir and Succeffor, And three Efates there 
Bodl. could not be to perform that Service, unleſs the Biſhops were acknow- 
ledged tobe one of the number. 
. aly, ns the Parliament Rolls of King Richard thYthird, there is ments. 
en of a Bill or Parchment preſented to that Prince, being then Duke of Glo- 
ceſter, ox the behalf, and inthe Name of the Three Eſtates of the Realns 


on 
A 


of England, that 55 to wit, the Lords Spiritual aud Temporal, and of the 


Commons by aawe ; which " 5 gr as neither the ſaid Three Eſtates, 
nor the perſons which delivered. it on th:ir behalf, were then aſſembled. is 
form of Parliament , mas afterwards in the firſf Parliament of that 

King, by the ſame Three Eſtates Aſſembled in this preſent Par- 
Lament ( 1 ſpeak the very words of the AQ it ſelf) and 

(*)4n.Speed by Authority off the ſame. Eprolled, Recorded, and Approved; (*) and as 

#n K.R.34 the requeit and by the aſſent of the Three Eſtates of this Realm gthat 5s ro- 
ſay, the Lords Spiritual «nd Temporal, axd Commons of this Lewd 
Aſſembled in this: preſent Parliament, and by Authority of the ſame it 
be pronounced ,. decreed, and declared, that. our ſaid Sovereign Lord 
the King was and is the very ana undoubred Heir of this Realm of 
England, &s. LR | FS 


it is affirmed by Zitus Zivims, in his Relation of the Life - 
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_ And 3ly; Soit is acknowledged in a (f/) Statute-of « £7. c, 3, where ? Eliz. c. | 
the Lords Spiritzal and Zemporal, and the Commons in that Parliament af 
ſembled, being ſaid expreſly and in terminis to repreſent the three Eſtates 
of the Realm of Zag/exd, did recognize the Queens Mejeſty to be their 
7 rue, Zawful, and andoubted Sovereign Litg'd Lady and Queen. And in a 
' Statute bf the 8th. year of the ſaid Queens Reign,the Bilhops and Cler- 

gy are declared to be. the greeteit Efates of the Realm: and called the 

High Eſtate. of Prelacy,- in-another place... «. ) We” 
. It. may perhaps;be thought unneceflary or impertinent, to add the 
Teſtimony and Authority of a private pexſon to that which harh beeg 
{aid by our Laws and Statutes.. But being it is fuch a Perſon as was ac- 
counted for the,Oracle of the Law when he ſerved in Parliament, his 

Judgmeot may be taken for a creditable and ſufficieht Evidence inthe 
preleat Caſe. It.jis the Teſtimony - and Authority of. Sir Edward Coke, 

{uccefſively Chief Juſtice of either Beach ; who, in his Book Concers- - 
ing the Furigdittion of Courts ,, ſpeaks thus, of Parliaments ,: (}) Zhis (1) Coke of 
Court (laith he) conſifterh of rhe Kings Mijeſty fitting there as in his Roy. Tart. fol. 1. 

al. Politick Capacity, and of the Three Eſtates of the. Realm, viz. of the 

Lords Spiritual, Archbiſhops and Biſhops, who ſit there by: Succeſſjon in 

reſpect of their Counties, Baronies, parcel of their Biſhopricks which: they 

hold alſo in their Politick Capacity ; andevery one of t ft when eny Parlia- 

went 15 to be holden, ought ex debito Juſtitizto have a_/#rit of Summons. 

Secondly, The Lords Temporal, Dukes, Marqueſſes, Earls, YViſcounts and 
. Barons, mho ſit there by reaſon of their Digwities, which they hold r4 Deſcent 

or Creation, axd likewiſe every one 0 thef: being x -full ages ought ta have 

« Hiit of Summoxs ex debito Juftitiz. Zbe, Third Eſtate 1s the Com- 

mans of the Realms, whereof there be Knights of Shires or Counties, Cits- 

zens of Cities, and Bargeſſes of Burghs. All which are reſpeftively Hlefted 

by the Shires or Counties, Cities and Burroughs, by force of the Kings H rit 

ex debito Juftitiz, . 4nd zoze of them ought to'be omitted: And chet: repre- 

ſent all the Commons of the whole Realm , and are truſted for them. So | ' 
He:. and this is plainenough beyond exception. 24 

Add hereunto ex abundaznti, that in all Chriſtian Kingdoms of the 

Gothick Model, there are ho more nor fewer, than three Eſtates, con- 

vented at the. Will and Pleaſure of the Supreme Prince, for their aſ- 

ſitance and advice. in Aﬀairs of conſequence ; that is to ſay, the Bi- 

ſhops and other Eccleſiaſtical .perſons, who are alwayes one, the o- 

bl:s for themſelves, and the Commiſſioners for the Commons of their 1c- 

veral Provizces ; for ſo we find it in the Conſtitutions of the Romar 

Empire , and the Realms of Spain, the Kingdoms of Frence, Poland, 

Hungary, together with thofe of Dexmiark,: Sweden , and the Realm of 

Scotland. And it were ſtrange if in the Conſtitution of the Zzgliſs 

Parliaments, or Comventus Ordinum, the Biſhops ſhould have beea lefe 
-out, and none at all cletedto preſent the Clergy. But bong admitted 

with the reſt ia thoſe publick Meetings, and being looked on as the 

Firt Eſtate in the Stzle of that Covrt, it muſt needs be;;that their Zx- 

cluſios ſhakes the very Fundementals of the ſaid Aſemblies, and makes 

the whole Body tobe maimedand mutilated for want of ſuch a prix- 
cipal Member, ſo neceſſary to the making up of the whole Compoſs- 


tum. | 
But 
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But againk all this it is objeed , firſt, F: ſome AQs have paſled 
in Parliament , to which the Prelates did nod Fote ,, Nor could be pre- 
ſent in the' Houſe when the Bill was paſſed as in the ſentencing ro 
death or' mutilation of a guilty Perſon * as doth appear by the Laws 
and Conſtitutions recognized at Clarendon, and the following praQtice. 
This hath been rouched on before , and we told you thep , thar-this 
reftraint was'laid upon them, not by the common Law of Ezz/and, 
ox any 4# or Ordinance of the Houſe of Prefs ,* by which they 
were diſabled to attend that ſervice. It -was their own - voluntary 
..  , AR;none compelled them to'it,but only out of a conformity to ſome 
() pou former Canons , ad Sanitorum Cinonam inftituta, (t) (as their own 
pk we "a * words are). by which it was not lawful for the Cleryy Mes , to be 
Otheb. Fol. Care to preſerve their Intereſt, that they did not only give their Proxies 
45: for there preſenting of their Perſons , but. did put 'up their proteſtati- 

ons; with a"/atvo jure , for the preſerving of their Rights for the time 

to come : "Furt Paritatis & intereſſendi. 3n ditto Parliamento (t) quaad 
(+) Antiqu. 'omnia & ſingula 164 exercendi in ommbm ſemper ' ſalvo, as the man- 
Brie. in Gul. rex was , Examples of which are as full and frequent , as their 
Corrtney. . withdrawing themſelves on the ſaid occaſions. . 


But then the main Obje&ion is , that as ſome "As have: paſſed 
ih Parliament ," abſentibus Prelatis , when the Biſhops did abſent them- 
ſelves of their own accord ; ſq many-things have been tranfaQted 
in the. Parliament. Zxcl#ſo Clero , when the Clergy had been exclus 
ded or put out of the Houſe by ſome A# or Ordizance. A Pre- 
fideng for this hath been found , and publiſhed  byi ſuch as: en- 
vied that Poor remnant of the Churches honeur : though poſſibly 
they will find themſelves deceived in their greateſt' hopes, and 
yet the evidence will not ſerye to evince the 'cauſe. . The Au- 
thor of the 'Pamphlet entiruled , the Prerogative and prattice of Pay- 
liaments , firſt lays this Terer for his ground, That many good 

' Atts of Parliament may be made; though the Archbiſbops , and 
(*) Printed Biſhops ſhould not conſent unto ' them (f ( which is a point 
« Loxd, that no mandoubts of , conſidering how eaſily their Negative may 
1628 p. 31. be over-ruled by the far ' greater 'nurnber of the Secular Peers.) 
Then he adds that in a Parliament held at St. Zamundsbeury, 1196. in 

the Reiga of Edward the firſt, a Statute was made by the King 

the Barons , and the Commons , excl#ſo Clero,, and for the proog 

hereof refers us unto Biſhop Fewel. . | 

"Now Biſhop Fewill ſaith indeed, © That'in a Parliament held ar 

Sr. Edmundsbury by Xing Edward the firſt, Anno 1296. the Archb:i- 

ſhops and Biſhops were quite ſbut forth, and yet the Parliament held, and 
good and wholſome Laws were there EnatFed, the departing or abſence of the 


of the Apol. thus, Habito "Rex cum' Baronibus ſuis Parliamento , & Clero exclu- 
part 6.6.2.5, ſo, ſtatutum eſt , 8&c. The King heepiay the Parliament with his Ba- 
I roms, the Clergy, (that is to ſay, the Archbiſhops , and Biſhops , ) 
being ſbut forth, it was enatfed, &c. Wherein nho doth not ſee 64 

be hath any eyes, that by this reaſon, (if the proof be good) 

many 


C)cnſtieur, Either Judges or Aﬀeſſors in canſs ſenguinis (*). And yet they took fuch +. 


(+) Defence Fords Spiritual notwithſanding. (t) In the Records whereof it 1s written . 


(:11J 

many. good 4#s of Parlinment may. be made, though the Commons ci- 

ther our of abſence. or oppoſition ſhould not —_— unto the lame; 

of -whoſe conſent unto that S:ature (whoſoever it was) there is s {tle 
to be found in that Record, as the concurrence of the Biſbops, © But for 

anſwer unto ſo much of this Record ſo often ſpoke of, and applauded, 

as concerns the Biſhops, we ſay, that thes (if it, be truly ſenced, as I 

think it 1s not ) was the particular AQ of an Angry and Offended King 

againſt his Clergy, not to be'drawn into example as a proof or Argu- 

ment againſt a moſt clear, known and «xdoubted Right. | | 


The Cauſe ſtood thus, A: Conſtitution had been made by-Boniface 
the 8ch, /Ve aliquacollet#a ex.eceleſiaſticrs proventibius Regi, aut cuivis alis 
Princips conceaatur ; (t) that Clergy-mey ſhould not pay any Tax or (4) Math: 
Tallage unto Kings or Princes out of their Spiritual. Prefermeats Weſtin E.:. 
without the leave of the Pope, Under pretence whereof, the Clergy at 


_ this Parliament ar St. Zamonsbury, refuſed to be contributary to the 
Kings occaſions; when: the Zay-Members of the Houſe had been; for- 


wards init. The King being herewith, much offended, gives them a 
further Day to conſider of it, {djourning the Parliament to London, 
there to begin on-the morrow after St. F#{aries Day ; and in the meat” | 
time commanded all their Barzs to be faſt ſcales up. The day-being 
come, and the Clergy ſtill perfiſting in their former obſtinacy, Zxclu- 


ſo * Parliamento Clero Confilium Rex cum ſolis Baronibus & populo habuit, 


zotumgq; fatim Clerum protedtione ſuaprivavit ; (*) The King (faith the (*) Auiqu. 
Hiſtorian) excluding the Clergy out of the Parliament, adviſed with Brit. i R. 
his Barons, and his People only, what was beſt to-be.done ; by whoſe Winchel/ey. 
Advice he put the Clergy [out of his proteQtion, and thereby forced 
them toe conform to his Will and Pleaſure, Þ _. W.} 

This is the Sw74 toralis of the Buſineſs, and comes unto no more 
bur this, that a particular courſe was adviſed in Parliament” on a part;- 
enlar Diſpleaſure taken by the King againſt the Body of his Clergy then 
convened together, for their particular refuſal to contribute to his 
Wants and Wars the better to reduce them to their natural Duty. 
Which makes not any thing at all againſt the Righe of Biſhops in the 
Houſe of Peers, or for excluding them that Houle, or for the validity 
of ſuch ARs as are made inParliament during the time of ſuch exelu- 
fion ;. eſpecially conſidering that the King ſhortly . afrer called his 
States togerher , and did excuſe himſelf for many extravagant As 
which he had committed (+) againſt the . Liberties. of the Subje& ; (HWwolbngh. 
(whereof this was one) layipg the blamethereof on his great occaſions, # E. 1. 4. 
and ow neceſſity which the Wars which he had abroag did impoſeup. 1297- 
on him. FP | EN 

And fo much as in Anfwer unto that Record, ſuppoſing that the 
words thereof be rightly ſenced, as I think they are not, and that b 
Clerus there, weare to underſtand 4rchbiſbops and Biſbops; as1 tink 
we be not, there being nv Record (I dare boldly fay it) either of Hi- 
ſtory or Law, in which the word Clerus ſerves to ſignifie the Lrchbiſbops 
and Biſhops, excluſive of the other Clergy, orany Writing whatſoever, 
whereinit doth either notſignifie the hots Clergy generally,or the #nfe- 


riour Clcrgy only excluſive of the. Zrchbiſbops, Biſbops, and other Prelates. 
Therefore in anſwer unto that. ſo ve applauded Cayil -of Zxcluſo 


ero, 


(12) 
Clero, from what Record ſoever it either hath been hitherto, or ſhalt 
hereafter be produced, I ſhall propoſe it to the confideratiou of the ſo- 
ber Reader, whether by Clerss-in that place, or in any other of that 
kind and time, we muſt not underſtand the . /»ferior Clergy, as they 
ſtand diſtinguiſhed in the Laws from' my Lords the Biſhops. 

For howloever-it be trueVhat Cleres int the Zcelefraſticat Notion of 
the Word doth ſgnifie the whole Ckrgy generally, Archbifhops, Bi- 
ſhops, Prieſts and Deacons ; fet in the” Legal notion of it, it ſtands 
diſtinguiſhed from the Prelares, and fignifieth only the inferiour Clergy. 
Thus do we find the Feelefiaſticks of this Realm divided into Prelates, 
men of Religion, and other Clerks, 3 F. 1. c. r, the Seculays either 1n- 
to Prelates and Clerks, g Z. 2.6.3. 1 R.2.c, 3. or Prelates and Clerks 
Bemeficed, 18 Z. 3.c. 2, or generally into the Prelates and the Clergy , 
9.2.7. 15.14 £.e.1.& 3 18 £.3.2,7: &253 £.3. 2,4. & $ Hem. 
6.c.1. Andinall As and Grants of Subſidies made by the Clergy to: 
the Kings or Queens of #xzlaxd ſince the 324. of H. 8, ( when the 
Clergy- Subſidies firſt began to be confirmed by AC of Parliament. 

| So alſo in the Zatin Idiom, which comes neareſt home, Vos Prelart 

(1) Regiſt. & Cherns, in the ſubmiſſion of the Clergy to King H;8, (+) and in the 

grep Sentence of Divorce againſt Znxe of Cleve (*) and in the Inftrumenr 

( 1 gif * of theGrantof the Clergy-Sublidies preſented to the Kings of England 
ever ſince the 27th. of Queen #/iz. and in the form of the Certificates. 

(4) Star. 8 (per( #) Pretatos & Clerum) returned by every Biſhop to the Lord High 

Eliz.c.17. . Treaſurer, and finally, Nos Epiſcopi & Clerus Cantuarienfis Provinciz 

Fever ſince. in hac Synodo more noſtro ſolito,, dum Regni Parliamentum celebratur , 

(*) Stat. 1. Congregati. (*) In the Petition to K. Philip and Mary, about the Con- 

4 on & firmation of the Abbey-Lands tothe Patentees ; ſo that though many 

"),6-8. Statutes have been made in theſe latter times, Excluſo Clero, the Cter- 
BY that is to ſay, the 7»ferior Clergy( who anciently had their place in 
Arliaments) berng quite ſhut out, and utterly. excluded from thoſe 
publick Councils ;, yet this proves nothing to the Point, that any {ct 
of Parliament hath been counted good, to which the Biſhops were' not 
called, or at the making of which -4# they either were ſbar out by 

| Force, or excluded by Cunmng. 

24-2 But then, beſides the fo much celebrated Argument of exclu/o Clero, 
the Author of the Pamphlet before remembred, hath told'us grand” 5 
on the credit of Xi/baxcies book; In which the Juſtices are madeto 
fay 7 Hen. 8. That our Sovereign Lord the King , may well hold his Par- - 
liament by him , and bis Temporal Zords, and by the Commons al/o, 
without the Spiritual Zords', for that the Spiritual Eords have not any 

lace in th: Parliament Chamber , by reaſon of their Spiritualities , 
but by reaſon of their Temporal Poſſefſions. But firſt this is but the Opinion 
of a private man,of no Authority or Eſteem for ought we can can find) 
ih the Realm of = yuh and therefore not concluding in ſo great 
a buſineſs. And 2d{y, admitting him tobe a man of more note and 
credit than perhaps he was, yet he muſt needs fall ſhort in all re- 
ſpeas, both for fb:/ries and Reputation of Chief Juſtice Coke, whoſe 
Judgment to the contrary we have ſeen before. But 3ly, it runs croſs 
ro the ancient practice of the. Szxo» Times , in which the Bi- 


thops ſate in Parkement as Spiritual Perſons, without relation to 
| their 


[ 
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their 7emporal Poſleſſions, or their Barons Fees, as afterwards in the 


Reign of the Normaz Kings. And finally, admitting that A*banties - 


Plea were of weight enough to keep the Biſhops down from rifing to 


their place in Parliament, 1t muſt be ſtrong enoughto exclude all the 
Temporal Lords;The 7Temporal Lords being called to Parliament on no'6- 
ther graund, than for the 7ewpora! poſlefiions which they hold by Bi- 
rony.. Ateo argumenta ab abſurdo petita , ineptbs habent exitns , ſaid 
Latantins truly , It is the Pate (faid he ) of ill choſen Premiſes, 
that they produce tidiculous and abſurd - Concluſions.” 
There remains one ObjeCQion more,and indeed the greateſt,notextant 


in the Pamphlet before remembred,though pofſibly promoted and occa- 


fioned by it ; that is to fay ,that the Bithops are excluded from! their 


Place and Vote.by AQ of Priliament, deliberately made and'pal- 


ſed by the Kings confent. For anſwer whereunto, 1t will be neceſſz- 
Ty firſt to ſtate this Queſtion; v/z: Whether that. any two of the 
th: three Eſtates , coucnrring or agreeing 'together', may- concltide 
any thing which'tends to the Subverſion of the third. Bodizus that 
renwoned Stateſman, hath reſolved it negatively ,. and determined 
thus ; Nihil a deobus ordinibus diſcerni poſſe , quo uni ex tribus' incom- 
radum inferatur ,” &c. (ft) That nothing can be done *by two of the 
three Eſtates , to the diſprofit of the third , in caſe the point - propo- 
ſed be ſuch as concerns them ſeverally ;. and he refolved thus in fa- 
vour of the Commons of the Realm of France , who were upon the 
point of being excluded from the Parliament, or -Convention of the 
three Eſtates , if he had not notably beſtitred, himſelf in their behalf 
(he being then a Delegate or Commiſſioner for one of the Provinces) 
and by his diligence and care preſerved their Intereſts .; and'to pre- 
leve their Intereſt, he inſiſted ' cheifly an the antient cuſtom of te 
Realm of France, as alſo onthe Realm of Spain and Engler, and 
the Roman Empire; incach of which it was received for a ruled:Caſe, 


£7 


(7) Bodin 
de Rep.1. 3. 


Nihil a duobus ordinibus ſtatus poſſe,quo nniex iriba prepaid crearetur, * * 


That nothing could be done by 
judice of the third. OG SO OR. 
And ifit were a ruled Caſe; then in the | Englifh\Parliathents, *th&fe 
is. 00. reaſon why it ſhould be otherwiſe in the preſent times, the 
Equity and Juffice of it beipg tilt the: fare, and'the ſame reafons 
for it now as forcible as they could be then. "Had it been other- 
wiſe reſolved of in the foriner ages ; wherein the Clergy were fo pre- 
valent in all ptiblicR Counfets, how eaſy a matter-hag it been' for 
them, either by joyning with all the /Nobzlir3 to exclude the Com- 
»mons, or by joyning with the Commonalty to exclude the Nobles 2 
Or having too much Conſcience to venture in ſo great a change, 
and alteration, ſo incompatible, Inconfiſtent with rhe Conſtituri- 
on of a Parliament ; how eaſily might they have ſuppreſſed the 
Potency, and impair the Priviledges of either of the other two , by 
by working on the humors or affe&ions of the one to keep down 
the other? : 2. 2. 

' Nor doth it help the matrer in the leaft degree to ſay that the 
Exclufion of the Biſhops from the Houſe of Peers , was not done 
meerly by the procurement of ſome of the other two Eſtates , bus 

Jy 


any of the #wo Eſtates, unto the pre- +: 


(14) 
by the Aſent of the-King , of whotn'the Laws ſay He can do no 
, and: by an AQ of Parliament whereof* our Lawyers ſay, 


Wrong | 
_ (*) Plowden 11. nul dott imaginer choſe diſhonourable , (t) that ao. man is ro think 
in Commer. qiſhonourable. For we . know well in whaz, condition the' King 


was whenhe paſſed that Ai, to what extremities he was reduced, on 
what terms he ſtood , how he was forced to withdraw from his Ci- 
ty of Zondon, to part with his dear Wife and Children, and in a 


word, ſo over-powred by the prevailing Party in the two Houſes 


of Parliament , that itwas not ſafe -for him (as his Caſe then was) 
'to deny them. any thing. And for the At of Parliament, thus in- 
ſifted on , beſides. that the Bill -had been rejefed- whenit was firſt 
- brought vato the Zords, and that the greater part of the Zords 
were frighted out of the Houſe, when contrary unto the courſe of 
Parliament it was brought. again; it is a point rcſolved both in 
Law and Reaſan;,. that the Parliament cando nothing to the deftruQi- 


(D15 E238: on of itſelf, and that ſuch AQts as are under a conſtraint, are not 


good and valid, whereof we have a fair- example in the book 

For whereas the King had granted certain Articles pretended to be gran- 

zed in the Form of a Statute , expreſly contrary to the Zaws of the Realm, 

axd bis own Prerogative and Rights Royal (mark it,for this is juſt the 
caſe) which he had yeilded to eſch:w the dangers, which by denying CI 

ſame were like to follow in the ſame Parliament , it was Tepealed in th:ſe 
following words z _ $204 to the ſaid Earles, Barons, andother wiſe 
. men, that ſince the Statute dia not proceed of our Fre: Will, the ſame be 
void,and ought not to have the name nor frength of a Statyte,and therefore 

by their Counſel and Aſſ.ut we have decreed the ſaid Statute to be void, 

xc. Or if it ſhould not be repealed ina Formal Manner ; yet is this 

AQ however gotten, void in effe& already by a former Statute, 
in. which it was enacted in full Parliament , and at the ſelf ſame 


(*) 42 Ed. place where this AQ was gained, That the Great Charter by which 


and many other Titles, the Biſhops held their place in Parliament) 
ſhould be kept in all points , and if any Statute be made to the contra- 
73,,' it fball be held: for nowe.(*) | 


_ More Arguments than theſe againſt the Biſhops Place and Vote 
ia 'Parliament 'I have no where found, And theſe being anſwe- 
red and refelled, I hoy the point in queſtion hath been fairly 
proved , wis, That the Biſbops make a Fundamental and Eſſential part 
of owr Engliſh Parliaments, 
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A NS w E R 
TO THEGENTLEMAN'*s "- 
Letter to his Firend: 


SHEWING THAT 


B-ISHO@PS 


MAY BE 


JUDGES 


CAUSES CAPITAL, 


$1R, | 
I Thank you. for the Gentlemait's. Letter. you ſent ms; 


#15 


— = > 


FO 
STO 


'4 


touching the Right of Biſhops ſitting as dy « Cop: 
tal. Tis Rag of f Bib not T4 gies. | 


in &ne Con ſticution, to ſecure & ga (the ca Irs theſe 


laſt Times) Attempts of Rage and Extirpation. 
Not to-mention Martin. Mar-Prelatts,. nog others ww former 
Jon 3 J within our Own. — 


Cree th is make 4 Te and Eenal yr of T's 
Eng 


£8) 
Engliſh Parliament. The Rational and Solid Anſwer to which 
. Queſtion was Printed in 1 661 ;and now Reprinted (as then pur 
forth ar firſt) for the Information of: ſome , the Confirmation of others, 
and the ſatisfafion of all. oP | >: 

_ "The Gentleman whb wrote this Letter, feems to grant che 
Biſhops a large ſhare of Power within this Kingdom ; yer 
as to Secular Matters; he dots in{inuate ſome kind of Proibiti- 
en they are ſuppoſed to lie under, though his Arguments are 
very inconſequent to prove it: , The Refcript of Honoring '( he 


Gith)& Theodaſius, & the Decree of Jyſthlian forbid them to Have | 
to do, in Secular Matters > Therefore the Kings of England(who - 


are of another Mind, upon good experience of their judg- 
tnent and fidelity) may not admit them to have any Communion 
with Publick Funftions : Nor is the Argument leſs inconfequent, 
which the Gentleman infinuates, from the Apoſtles Declaration 
and Prattice. The Argument mult be this, A few men are 
appointed by our Lord to propagate the Goſpel, and plant the 
Chriſtian Church all the world over ; and they think it unreaſon- 
able they ſhould neglect this generous Employment (impos'd 
upon them immediately from Heaven, to ſerve Fables, © thar is, 
to relieve the Temporal Needs of - indigent Diſciples) there- 
fore when the Church is generally eſtabliſhed, Biſhops. ſerled 
inevery Dicceſs, and Miniſters in every Pariſh,, it is equally un- 
reaſonable that the King ſhould jntruſt any of the Clergy with 
any Secular Employments. ws © Te 

But after theſe By-blows, this Gentleman tells us, This is none 
of bis buſmeſs (which he had therefore done better to have ler 
alone ; ) "Tis the Gritical point he ftands upon; which he caſls 
Vexata Qu&Stio, what is to be done 'in Parliament, thar is, in 
their Judicial way upon Trials , not in their Legiſlative Capacity, 


paſſing Acts of Attainder, in which the Gentleman is pleaſed to 


confeſs [1 know that Biſhops have born a part ; but (faith he) that 
is a1dt- now the” Queſtion, "but » only this, Whether the Lords Spiritual 
bave a Right ito ſtay and fit in Court, till the Conrt 'proceeds to the Vote 
of Guilty, 'or1;Not Guilty." This Gentleman concludes , They 
ought not. Butthe Queſtion-truly-and preciſely ſtated, is only 
this; Whether of Right they may or may not ? And having di- 


ligently examined what. hath been ſaid on both ſides (as the 


Gentleman hath adviſed me) I profeſs to differ from him, find- 
ing no ſufficient Reaſon to change my Opinion , which is 
. But the'berter to carry on his' Neyative , this Gentleman falls 
' upots Tivo Qaeſtions more; which may be* thought preliminary 


} 110 3 JA80S to 


(3) 


tg this other. - The Firſt is,touching the Peerage of the Lords 


Spiritual : The Second , Whether they make a Third Eſtate 
in Parliament ? Theſe two fall in collaterslly, and muſt be 


- conſidered before we fall upon his main Battalia, muſtered 


-up forthe Defence of the Opinion we oppugn. 
\-.1. That the Biſhops make a Third Eftate'in Parliament, 
there is very much alledged in the Treatiſe forementioned 
(from the Examples of all Chriſtian Kingdoms of the Gothick 
Model, from Titus. Livins , Sir Edward Cooke , the Parliament- 
Rolls of King Tg the Third, and the Recognition of the 
Lords Spiritual and Temporal with the Commons , r liz; 3. 
& 8. and what is argued from thence, p. 16, 17. of the Rebels 
Plea, Printed 1 660.) to which I ſhall add that Mr. Sheppard in 
his Grand Abridgment, and the Word Parliament tells us, That. 
the Parliggent in England is the Aſſembly of the King and the Three 
Eſtates of the Realm, viz. the Lords Spiritual, the Lords Temporal, 
and the Commons. And this Gentleman does acknowledge (p. 86) 
that the Subjefts of England are divided into Three Eſtates, 'The 
Nobility. the Clergy, and the Commonalty. Thee, he faith, are 
the ſeveral Eſtates of the Kingdom. But if the Biſhops be 
not One of theſe Eftates, then one of the Three EFtates of the 
Kingdom is not Repreſented ar all in Parliament ( for he ſaith, 
( p. 88. ) that the Convocation where all the Clergy are preſent in their 
Perſons, or their Repreſentatives, is no part of the Parliament ,) 
which is abſurd. The Authority of Mr. Selden to the conitra- 
ay, is moſt conſonant to Reaſon ; and the Practice at the Rati- 
fication of the Peace with the French King, 9 H. 5. & 11 FA. 7. 
are further Confirmations of it. | a 

- But this Gentleman ſaith ( p. 88.) The Three EStates of Parlia- 
ment are clean auother thmg ; each muſt have a Negative Vorce to all 
that paſſeth there : I might take notice by the By of his Miſtake 
hereig ; for there is nothing paſſeth where uſe is madeof the 
Negative Voice : but 1 muſt obſerve, that this is a cleanly beg- 
ging of the Queſtion. As fot the Biſhops being intermingled 
with the Earls and Barons, and'ſo if they be an Eftate, it is an 
Eſtate within an Eſtate, like a Neft of Boxes, one within another, 
there is no abſurdity at all in it : for when Chriſtianity had* pre- 
vail'd ( not to recur to the time when all the Members 0 
Parliament fate in one Houſe together) the Piety and Prus _ 
dence of thoſe times thought the State of the Church-(with all - 
ics Rights and Intereſt) ſafe enough among the Nobility, with- 
out any peculiar Negtive voice to ſecure it ; and yet the Br 
ſhops Right of Proteſting (upon juſt occaſion) ſerves very well 
inſtead of ſuch a Negative. B Bur 


(4). 

But this Gentleman thinks it would be a great Diſparagement t6 
che” Peerage of England, that T'wo Eſtates mult be put together, 
ue One Eſtate; and that their Two ſhoutd ſignifie no more than that 
One : (taking no notice how much more they ſignifie, though 
they do very much, ) -To this I anſwer in the general, That 


o 


Numbers of perſons add no Right or Priviledge to a Politick E- 


ftate: The Peerage of England had the ſame Power and Dig- 
nity when they were not half ſo Numerous. 
***Byt to be more particular, Experience tellgyus {and we have 
an Inſtance too freſh in memory ) That mEther the Biſhops 
Proteſtation, nor the” Temporal Lords Negative, Voice, nor the 
Kings Le Roy S'aviſera, are ſufficient ro hold the Ballance even 
when the Commons depart from the Principles 'of Honour, 
ſuſtice, and Layuley. And as, they never pretendedgo be in- 
J4llible, ſo have they not always been obſerved to be fo calm and 
FZldy in their Proceedings, as becomes the Wiſdom and Ho- 
notir 'of ſo Grave and Solemn a Convention. In50E. 3. 


they 'defixed, that the Lord Latimer, the King's Chamberlain, 


(for pretended Oppreſſion) might loſe all his "Offices, and be no 
longer Ll the King's Council ; which the King granted ; yet af- 
terwards 51 E. 3. at the Requeſt of the Commons themſelves, 


z 


he” was refered to all, and declared innocent. This Gentleman was 


{5 ſenſible'of this their Prejudice and Raſhneſs ( attended with 
ſo muck Levity ) that he could not paſs it by, withour ſetting 
Cena won it, p. 12. Rr.” 

"Bur wheti Juſtice, Loyalty and Honow governs their Debates 
and Reſolutions; we may put the King, and ( to uſe his own 
Illuſtration ) all the Three Eſtates of Parliament into the 


ſame” Nett of Boxes, and yet their reſpective Interefts (which ' 


is the Itereft of the whole Kingdom interwoven ) will be /e- 
care,” and preſerv'd inviolate. pe 
"Bur the Gentleman tells us further , "That if the Biſhops be one 
193- 
of the Three Eſtates, nothin 
This may be generally true among States coordinate, withour 
: 0 Sovireign Head over them ; and when a Rival is (et up, to give 


"% 
3 wx to 


iv, or to þ 


on was {To whom the Supream Jurisdiflion did belong , to 

e-Pope-? | (In the time of ſuch a Competition, the 
to ſecure it ſelf againſt ſuch an Uſurpation, and 
y abandon the Clergy that ſides with it. 


Oo 
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Bar'2. F 4s have paſſed without the Biſhops , they have 


-- * 


likewiſe 


9 how the Ballance even with the ouſe of * Commons, who are 


OF, 2 


OY OC OP OTE UPC 


"an SFP 
likewiſe done ſo ( as by kunvis {aid'} fometintes without the 
Commons.” Egbert , who firſt united the Seven Kingdoms of ; 
the Saxons, . under the cagumon Name of 'Exglipid, hecaus'd to : 
be conven'd at. London His Biſhops and Peers of the higheſt | 
Rank, ro adviſe upon {ome courſe agzinſt che Daniſh Pyrates 4 
(this wasa Military Buſineſs, arid Bloxd-ſhed might have enſued 
upon the Stubbornnelſs of thoſe Pyrates.) who infeſted” the Sea- 
Coaſt of England. And King 'Fthelwolph in Parliament or.-: 
Aﬀembly ot his States, at Wincheſter, Anno $855. 'by the Ad. Te Grew 
vice and Counſel of the Biſhops*and Nobility, confirm'd linto were the 
the Clersy 'the Tenth-Part of all mens Goods ; and Ordereq 2 ems 
that the Tythe ſo confirmed/unto therfi,” ſhould be free from all . Ang 8 
Secular: Services aid Impoſttions. And "Wingate in his Abridemien S2 "" 
and the Word Parliament, tells us, out'of the Mirrour of Tu tices, | 
of an Act in #lfred's Time, That Parliaments ſhould be beld twice 
a year, and oftner if need requird. Bur'(norte; {aith he) This was 
by the King and Lords only. And I believe we may obfetve the' 
like practice among ſome of this Gentleman's Precedents: _ 
Butit is much more ſatisfa&tory, when the Laws ate Enatt-. 
ed by the Sovereign Authority, at the Requeſt of the Commons, 
with the conſent of the Lords Spiritual and Temporal ; thar is, by 
the King, . with the joint Aſſent of the” Three Eſtates of Parlia- 
ment ;. let us not therefore diſſolve or drive' them away when 
we havethem. — | mt 
Thar which is alledged out of Biſhop! Jewel and}, Crompton, I" : 
refer-you to the Anſwer of the Quodlibettcal Queſtion for your 93-19 58. 
ſarisf.iction. f ot th: ; 
\ That King Fames was of tnais Judgment, is evident from the 
vety Words and Speeth produced by this Gentlehwun' to the con- 
trary: The Parliament((aith he)is compoſed of a- Head and a Body; The 
Head is the King, the Body are the Members of -the Parliament : This 
Body 47am is ſubdivided into two parts; the Upper and the Lower” 
Houſe ; the Wpper Houſe compounded partly of Nobility : Temporal 
men, Who are Hereditable Counſellors to the High Court of Parlia- 
ment, by the Honqur of their Creation anil Lands; \ and. partly of Bi- 
ſhops, Spiritual men , iwho are likewiſe 'by virtue *of "their Place and. 
Dionity, Counſellors ad vitam, Life-Renters of this' Courr: The 
other Houſe is compos'd of Knights for the Shires,- and Gentry and 
Bureeſſes for the Towns. | Hete'we ſee; though the King makes 
bur Two Houſes , yer he does clearly diſtiigoiſh'them' into 
Thee. Eftates,- though he does'not call them ſo,” 
To what is (aid by Stephen Gardiner and Finch/,” I'oppoſe the 
Teſtimonies: of Livy , Selden-; Cooke and"Sheppard :”* To the 
24 Expreſſions 


T 


254 
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(6) 
Expreſſions of the Late Kmg of B: Memory, in his Anſwer to the 

19 Propo/.(when he was fluctuating 'in the midſt of a Storm ga- 
thering round about him,) and to the Declaration of the Commons, 
2 H. 4-1. 32. I might Anſwer, That the Upper Houſe, in. a 
Lirge ſenſe (conſiſting of Lords Spiritual and 'i emporal ſitting 
and: voting together) may be taken for One Eftate : Bur taken 
preciſely, and in a ſtrift ſenſe, as their Concerns and Intereſts 
are diſtin&t, ſo they are clearly Two. © But to thoſe Authorities, 
I ſhall rather oppoſe the At of Recognition, 1 Eliz, 3. Where 
the Lords Spiritual and Temporal , and the Commons in that 
Parliament Aflembled, do Recognize de Que Majeſty to be 
their true, lawful, and undoubted Sovercjgn Lieged Lady and 
Queen in theſe words, [We Jour moſt Faithful, Loving, and Obe- 
; dient Subjefts, repreſenting the Three Eſtates of this Realm | which 
evidently ſheweth the Queen was not (there) eſteemed one. So 
when the Funerals of en. 5. were ended, the Three Eſtates 
did Aﬀſemble and Acknowledge his Son King. To think to 
' elude ſuch Evidence, by ſaying ( as this Gentleman does in the. 
like caſe ) that ſuch Exprefſions are delivered obiter, upon the 
By, is to make, what we fancy not, in any Statute, utterly 
wid, and of none effect. | 

- The next Queſtion concerns the Biſhops Peerage ; For the 
Affirmative, we have theſe things to ſay, . 

1. Thatthe Prelates are called by the ſame Writ (for Form 
and Manner) with that direCted to the Temporal Barons : ſo the 
Anſwer to the Quodlibetical Queſtion : That they Sit and Vote 
_ thereby a donble capacity ; as Biſhops firſt, in reference to their 
ſeveral Sees ; and ſecondly , as Peers, in reſpect of their Baro- 
nies. Hereupon they affirm to the Lords: Temporal in Parlia- 
ment holden at Northampton Hen. 2.' as Selden reports, We ſit 
not bere as Biſhops only, but as Barons ; we are Barons, and you are 
Barons ; here we fit.as Peers. And ſome Statutes call them Peers 
of the Land in termmis. | 

2. Tis his Grace of Canterbury's Title, Primus Par Anglie. 
That the fo Peer ſhould be no Peer, is an unheard of Sole- 
ciſm. If he be a Peer, the reſt of the Biſhops are his Com-peers, 
what ever they are to the Lords Temporal. John Stratford Archbi- 
ſhop of that place,in the time of Ed. 3, claim'd this Priviledge 
inthe Right of his See. And the Proteſtar. of W. Conrtney, elſe- 
where mentioned, with the'reſt of the Biſhops, is another 
__ Evidence to this purpoſe. And 25 Edv.3. The 
Prelates put up this Petition to the King (as the Gentleman him- 
ſelf xclares it, p. 83.) Seeing Archbiſhops and Biſhops hold - their Tem- 


poralties 


YN: (7) hs 
o | | 
piralties of the King in capite, and therefore are Peets of the: Land as 
other. Earls anid Barons are,” that you will: be -pleaſed to grant-untothem,” 
that. no Judge may benceforward', - for meer . contempts, cauſe their * 
 Femporalttes'to be ſeized. Here we have 2 Prayer, that their 
'Femporalties may not be /ſerzed, .and-the | Reaſon.-of it ; becauſe 
they are Peers, as Earls and'Barons are. (The King | grants their 
Petition, . and allows the Reaſon. The King cannor err in. Ti- 
tles ; his ' Hlowance therefore is a ſuffigient confirmation of their 
Peerage. And this Gentleman, p. 93, &c.. wheit he'/argues againſt 
their being a third Eftate, he tells us, William. the -farſt.erefted the 
temporalties. of Biſhops into Baronies, to hold in capite ; and: upon 
account of thoſe Baronies, *bath the Femporal Lords-and Spiritual 
had: of- right place im Parliament, :andi.were-bound to ſerve him there. 
They / were . all Faxdal Barons ; all: rlwlding by one tenure, and by 
that tenure ſittag. in. Parliament. And a lictle: after he ſaith, 
They are ſtill qualifiid to) be Members: of Patliament, | as before, a 
Baron. fate as a Baron, . an |Earl as "an Earl.  Bemg, made by Pa- 
tent, or by Writ, or by bolding. ſuch. a (proportion of + Land, alters not 
the Caſe as to their fatting nm Parliament; for:it is being of fuch. a degree-* 
_ which makes them Peers of Parliament:'|:Qne;would»chink this is 
cleer enough: for the Biſhops Peerage. Bur belides, either the 
Biſhops ſic in Parliament'zs Peers, . or as Conmoners : if as. Com- 
moners, then his own Argument, p. 90. will be retur/d-upon 
him ; Would it be for the. Honour of the Hauſe .of Lords, that Com- 
moners muſt be put.to them, to. keep the Bailauce ;even with the Houſe _— 7 
Commons ? And moſt clearly it would be a Diſparagement to the Peerage 
of the Kingdom, the Temporal. Lords, and would make them to be. a poor 
Eſtate, that a number of Communers muſt be joyn'd to them, to make up 
their Negative Voice, and ſet them upon even ground with the' Houſe 
of Commons. But the truth is, the Biſhops Sit and Vote-1n 
_ Parliament (as we ſaid afore) by a double capacity ; | asBiſbops, 
firſt, in reference to their ſeveral Sees ; and ſecondly, :as Peers, 
in regard of their Baroyies. All the Lords are equat in reſpe&t 
of their Peerage, and ſo they make up but one Houſe ; but they 
are Aitinguiſke d by their Nobility and Spirituality reſpectively, 
and fo they: make up two Eſtates diſtinct and different. , 

But to prove that they are no Peers, this Gentleman fetches pug. 85: 
an Argument from Magna Charta it ſelf , I know it faich, Every: '4 
man that 45 tried at the King's Suit, .muſt be tried by his Peers, whe- Is 
ther he be Amerced, or Imprifoned, or Diſſeiſed, or. Outlaw'd, &c.. 
it. muſt be by his Peers. Burt this Argument makes clear againſt 
bing ; for he himſelf informs us, p: 11, 12. that the Lord La- 
timer, who was the King's Chamberlain , | for Oppreſlion. in = 

| C vera 
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veral places in Britain; and in England; was by the Biſhops and: 
Lards adjudged to be impriſoned, and put to Fine-and Ranſom; and 
the Lord John Nevil ;- a Privy Comnſeller ; ' for buying ſome 
| Debts due by the King, at eafte Rates, ro makeadvantage to 
by himſelf : He mentions ſome ethers, and concludes, At all:theſe 
rials the Biſhops. were\ preſent; and no .bodly fayes but they might : 
which makes. it evident. (if the Law.of Magna: Charts were | 
obſerved ) that the Biſhopsidate as Peers in giving\Jadgment F 
upon thoſe Caljort-Londs. >:4 , fo 1h ES, ont 
+ But for allthis ,-the Gentleman hath a very ſtrong Objection 
- out of Magna Charta againlt the Bifhops Peerage ;/ and 'tis. this, 
_ hid. 85. If any Biſhop betried for any Capital Offence, /he is tried by 

I 3s the Commoners, and thatis-the Common: Law and Prattice of the 


 Larid; then ( faith-he:)' muſt Commoners be his Peers, and he 
2-35. and Commoners. muſt be Pares. A Temporal Lord, Duke, Earl 
or Baron cannot be Judge in the caſe:of a Biſhop, (out 'of Parliament ) 

nor can.uny Biſhop be their Judge, bow then can they be (aid to be Pa- 

res, Fellow-Peers ?* For my part (ſaich'lie)' 1 ſee not. Bur I 

will undertake to read the Riddle to him : the King may re- 

am his Favours, and limit his: Grants as himſelf 'pleafeth : the 

Dignities and Priviledges of the Lords Spiritual are not Here- 
ditarylike thoſe of the Lords Temporal, bur only Perſonal, and 
conferr'd upon them in regard of their Holy Funttion:Hereupon, 

when they are impeached for any beinons Crime, which' is ſuppo- 

| {ed to deſecrate their perſons, they are interpretatively ( thought 

* Privilegi- not formally) degraded ®, and ba Fiftion of Law ( not unuſual ) 
—_— dead in that capacity, diveſted of their. Peerage with their. Spiritu- 
extinia dlities, and fo (being in the ſenfe of the Law reduced to thar 
perſons cui. condition ) they come to be tried as .Commoners. And thus 


id conceſſum 


ef.Andfuch Much for the Biſhops Peerage. | | 
perſons are  '2, \For their Right to Sit as Judges in Cafes Capital, as this 
> oo Gentlemaz ſaith, p. 3. It deſerves a ftri& enquiry, and we ſhould do 
Lay. well-t conſider upon what ground the Prelates were prohibited having 
Fats in” Cafes of Blood. Such a Prohibition indeed is extant ; 

bur it is Authentical only in the Canon Law, as we ſhall e- 

vince anon: bur this Law is Popiſh , grounded-upon Princi- 

x - ples of Superſtition, Uſurpation, and Papal Tyranny ; and is very 
'v + * "irrationdl and ncharitable, according to the uſual practice of it. 
Etus 'Ldoubr not to make appear to the unprejudiced and im- 
partial Reader. | i 
In the Interim, 1 chink ro remove a great miſtake of rhis 
Gentleman, who tells us, that Mat. Paris a Monk, one that wguld 
p47 abt net beepartial for | the Lords 'Temporal in relating matters, to give them 
more 
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(99) 
more power in Judicature,.. and leſs to the 1,ords Spipitual," than- of right 
belonged to each, .and looking, upon this excluſion of. the. Prelates from 
the power of Fudging in ſigh caſes, to be\ ſame diminution of their Oms+ 
nipotency, which they were ſo:\ambitious, of , he. therefore yanks/it- a- 
mong/t the Conſuetudines iniquas,. the wicked Cuſtoms of the former 
zimes. I ſay, herein the Gentleman has commitied-a great mnſtake. 
"Tis true, their preſence in Pagliaments,: at ſuch Debates was de- 
barr'd, and the reſtraint was- put upon them by this Law; and 
none elſe : bur ſo far were the Clergie of thoſe times from rank- 
ing this Canor-Laws amongſt. thoſe. wicked: Cuſtoms, that indead 
they had. it in too high a, yeneration ; and this the Gentlemay hin 
ſelf, obſerves in divers places of his Letters, ayerring. it to\ be 
that Law, to, which only the Clergy of thoſe times would be Jubjet, con- 
cetving themſelves above, and not bound by any other. p..68.. And ſome 
Laws. before that, p..22: He confeſſeth; . The Canon Law was to 
them above all Laws,* and what was forbidden by that Law, they, could 
not have a thought that it could jn2 -any fort be Lawful: for them te-chal- 
lenge, as their right upon any ucegunt, -. This Gentleman knew, ithey 
did look upon it as ſacred : They appeal to. it, andplead x. fax 
their exemption ;' and this he {ets down; with his own Hand: (ac 


p-20- ) intheſe words; Quiaiin prajenti Parkaments egitur de nqu- - 


nullis materiis in quibus non licet nobis alicui Cor uxta ſacrorun Ca-' 
. noun inſtituta; quomodo .libet perſonaliter. mtere{le :. Becauſe in this 
pteſent Parliament ſome things are to be, tranſatted, at Which it js-nat 


lawfil; for us, by the Decrees' of, the Holy. ,Canons to be. perſonally pre 


ſemt : This, is the ground and reaſon . of. their! proteſtation; 


The wicked Cuſtoms therefore which that Monk inveighs againſt, 
and which coſt Becket ſo ſevere a Penance, mult be fought for 
elſewhere ,, amongſt the reſt of thoſe Sixteen Conſtitutions of 

But whatever Opinion the Clergy of thoſe tires had of this 
Canon, I doubr not to make it evident that it is grounded wp- 


on Principles of Superſtition, for as the Reverend. Davenant hath Deterni:17 


it, Quid impium,quid Ylicitum ? What is mit that is anpioys, What that 
| is unlawful , What that is contrary to the Office 'or | Sacredatſe of a 
Prieſt where there is a juſt authority for it,, td :bridle: and reſtrain' fuch 
4s are notoriouſly wicked, and diſturbers of the Chriſtian Commonwealth, 
by civil penalties, and corporal inflittions ? ®T-he Angels of Heaven think 
it no dy diſagreeable, at Gods: command, - to-inflift carparal. puniſhments 
upon the wicked. And why ſhould the Angels of the Qhurth.4t the ap- 
pointment of the King, Who is Gods Tnage upau Earth, think it unlaw- 
ful to adjudge the ſame wicked perſons to- deſerve puniſhment? The At 
and Exerciſe of civil JuriſdiGion of its 0Wn aatare 1s. 2at 


wyfagreedble 
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tothe moſt holy perſon,” nor” any way oye ſite to-the Sacerdoral Fun- 


Fion. - We have- the Aubwly of of - God *himiſelf- in the *praice- of bis 
moſt" Ancient Church , to quitifile this Turion. " Under the Law 


God: himſelf joyn'd it to the Sacerdotal*Office'; it is not ſtrange there- © . 
fore” nor for pen by Drivine- Law-;thit the Prieft ſhould obtain a 


Civil Furidiftion.-” We find it exemplified mn Eli-and Samuel, and 
the Miccabees, and all that were invefted with the Office of High 
Prieſt. This wuld not be expected amongſt the” Apobtles, be- 
cavle then the Civil Magiſtrates wete hot Chriſtians + { yet S. Peter 


Tad onee a ſupply of Crvil Authority by a Miracle; and to ſhew 


that it was not mlaWfl for an Apoltie w' give Sentence in 


Caſes Capital » He pronounc'd Saphira's Doom for Sacriledge and 


Lying; Acts-5. 9. Behold the feet of themi which buried thy Fusband, 
are at the-Door, and ſhallcarry thee out: But theſe New Maſters 
of :Ffraet were afraid a-'Sentence of Juſtice {hould' d8filethem 
with'the Blood of a Malefactor ; like the 'Prieſts and Elders* a- 
mong the Jews, John 1 8.*28. ' when they hid bought and ſold 
the Life of our Bleſſed Lord, /ard uſed"All the *Tricks that 
Craft and Malice could-ſuborn ro deſtroy him ; ſo preciſe. they 
were for all-chat, they” would not go into Pilates Judgment 
Hall; leaſt they hon be defiled ad unht to eat the Paſſover. 
*Prwas the Sat + ſitiv of doſe Men, to think they could render 
che Prieſts Office more Sacred, and} put 'more venerationpont - 
his-perſon; then Gods own Inſtitution had done. They would 
Aot have bim intereſs- or concern himſelf in i, Caſe of Blood ; 
leaſtit ſhould deſecrate and unhallow his Perſon, and ſtain his 
Fun&ion.” But we know thar all Virtue is Ornamental ; and 'tis 
2s well an At of Jaltice; to condemn the Guilty,” as ro acquit 
"the:Tmocent, © 

. 2, Hereis Mfurpation in this Canon, and it is flatly againſt 
the King 's Supremacy. By this means a Foreign Power refiins 
the Sovereign Authority. of the Kingdom from commanding the 


\.:: - 4 $exvice; or making uſe of the Duty of his Subjects in ſuch 


Gaſes. * Phe Force of 'this Canon divided the Prelates of thoſe 
Times between'\the Prince and the Pope ; either they did: nor 
underſtand, ior they did wilfully negle& their Duty ; and ſome 
1riſtances of the miſchievous efte&s hereof this Gentleman gives 
ns in bis'Eetter. . He 'refts us, p.7, 8: 5 E. 3. The Parliament 
#5 declaredito be calle4' for the redreſs of the Breach of the -Laws, 
-nd'of the Peace of the" Kingdom. hid becauſe the Prelates were of 
ed ," that it belongednot properly to them to- give counſel about 

' the Prace, "nor-piatifhing fuch Evils, they went away by them- 


{ehes, and they returned 'no more.” © Nor did their Diſobedience 
ſtop 


(141) 
ſtop: hete ; 5 ;bye the Geitlman tells ths Hartherprgngs: 'Pha@ 
oy 2. © the Biſhops upon occafionÞghe-SathreidÞPrayp? 
<<:\ofs.,) enter | a Proteſtation: againftzrvibarſoereth ſhould; Ser 
<« done in derogation or reftrition.bbrthePbwer''of thei) Het 
_ «ly Father the Pope, ſaying, they wereiſworn rokis'Holitjels; 
<< and ta the Court of Rams..;iiTheſe; and the dikecinſblegder 
were-the Fauirs of thoſe dmmunities Ivbich the=Preſates bfithoſe? 
rimes received. byithe Dedreecot hole floly Canparitht fe} 
And as this Ganon was: grounded, uppn. Sos 08,/4and\did” 
confront the, Kipgs Supremacy,;; ia this Pate. i; 4 in tieſe 
rirges)! was jrvational and ancharitable::{'; 1 1907 bois ISA 
Firſt Irrational ; for, 1. Why were he il erdlebavy «dths 
liberty of -{itting;. Judges induch. Caſes? Was it becauſe they 
wanted Knowledge; Reaſon, or Diſcretion.-?=:E ſuppoſe not-: 
If. it were not. becauſe they. had tob lire, bur to0 much of” ted 
Qualifications : [That was. Frational. 
.:2<; That the Prelates haye been, and may be Jodg dl of 
Miſdemeanors ,, this Gentlemay does: grant, at þ./1 8. Bur aha 
may be an bnpeachment for: ſundry "Offences under-ithe - nattie/6f/ 
| Treaſon, which really, according ro:the'Rule of Law ,' are ny 
more. than Miſdemeanars Why may: nor the: Biſhop s ſi6-48 
Judges: in:ſuch Caſes * Muſt the Culprit' be; delivered up © Fu! | 
ſlice upon.Juch Impeachments, without any further Tridl or-Bxa- 
mination, what will it amount unto 2- 'This wouldbea kind of”. 
Huſlyar-Low ;_ and that's: Irrational. ' 

. In-the Caſe of Sir Jobn Oldcaſtle, this: thighs cells Wn 
<6 « The Popiſh Biſhops did'excommunicate and condemiihins' 
« for an Heretick, and ſoturn'd him over-tothe Secular Judg-' 
<« ment{(for execution)yet certainly (ſaiththis Gemlem.p.39.)thole 

« 500d men,l mean thoſe Popith Biſhops would have no tribre 
« ro do with him,. as to his further Execution, i that-the World 
<« might ſee they were not men of Blood.:So that * tis pretended 
at leaſt, that this Holy Canon (as they call it) was defign'd Tor 
Caution, that the Prelates might have no hand in Blood 3nd 
' yerthe praCtice i is ſo irrational, it does not ſufficiently prevent i, 
For in their Legiſlative capacity, this Gentleman grants,” p. 2. that 


Pak LD 


they may Sit, and Yote, and paſs Bills of Attainder *.” And, 'þ. *He ſaith p. 
Lo4.. * Acts of Aitaarialet are Laws, and every. Froeniah $1 theE, of 


<« is ſuppoſed to give his conſent to every Law , either by his T7;a7 


<« Repreſentative, or in perſon, if a Member .of Parliament ; pgs 
* and. Biſhops being Members, may ,” I-think”( faith: be) _ 


« claim to do it perſonally. And though there be a.grear 


ſtir | about ſuch things: - as: are preliminary ; and preparatory "to 
D Con- 


_ ” "=, 4+ 
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Het. p- 71- Condethnationz Yer the Conftitations of Clarendon-enjoyned cheirt 
® to attend the Court quikuſque pervetiidtiar ad diminutionem Membro- 
run , vel. ad Morteins 3 till ix comes to toſs of Life or Member (which 

the Lawyerianderftand ro be the Sentence of Gwlty or Not 

| Guilty.) Now I wotild fain be tefolved , whether theſe pro- 

| y. 2: reedings be net in agitdtione tauſe ſanguinis ? whether accootding 
8 to this Oraſtiees Caſe of Blood be.not- all :the while in 'agita-' 


tioff ? And then -ppbn the Gentlemans Rule in Logick, y 
Cauſa cauſe eſt. conſa cauſati, and upon the” Story of Chakcer's 


Frier, let the Reader pleaſe to peruſe p. 64,65; 66, of the 
Letter, and then judge whether the practice be not, (as [ ſaid} 
Irratianal- And then; _ __. EY 0 On | 
Secondly, This practice of thoſe Popiſh rimies- was uncha-- 
fitable ; fot if the Biſhops were debart'd fitting as Judges- in 
ſuch Caſes Capital, out of a fufpition of_their Integrity; it was w-- 
chaxitable to the Biſhops ; it out of a jeatouſie they might be 
roo ſoft and yielding in their clemeney, it were wuncharitable tothe 
” Deliquent ; if out of fear they might be too ſevere in point of 
Juſtice, it is «charitable to the-Commonueatth. 3 for. Diſcretion 
ought to take her Rules from Charity;: when Pity,, and'when 
Severity are to be uſed for the advantage of the Publick. Some-: 
times Juitice may be provoked into Severity, arid when Inpeach- 
ments are preferr'd with rigour, 'tis poſſible the Prudence: and. 
Piety of ſuch graye and holy perſons intervening, 4raſh and un-: 
adviſable Sentence _ be ſtopt and prevent a Deluge of Miſ- 
+ See the chiefs,which might otherwiſe enſue. F Had-the Biſhops been 
Cf, P26» preſent at Raxeze's Trial , they might as well have prevented 
=; hf his Condemnation, as obtained his Pardon. 
The Canon-Lawthen gave the firſt riſe and begioing to this 
Uſage (as this Gentleman ſeems to acknowledge, p. 68.) But 
the Ground of that Canon was Superitition, and it did confront 
the Kings Supremacy, and was irrational and wncharitable in the” 
praRtice of it : Letus therefore examine what Force it bad; 
and by what Authority, That this was in uſe while the Pope 
had a concwrent Jurisdiftion here, cannot be denied ; but whe- 
ther ever it received a.Civil Sanfion, and an expreſs Ratification, 
and had the ſtamp of Parliament- Authority ſet upon it, is the matter 
now in queſtion. And this Ido Rtedfaſtly deny, and the Gen- | 
tleman as earneſtly affirm and contend for. | 
To prove this, he does alledge a double confirmation, and to 
giveitthe more Credit, he carries it up as high as the dayes:of 
Edward the Confeſſor. But I defire the. Reader to obſerve, 
that in the management of his Evidence, he turns an Indul- 
; gence 


( 
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gence .into a Probibition 5-2 Priviledge-into a compleat Aft of Parlia 
ment.; anda Proteſtatiointoa Statute. OO VN 

He does alledge the lear-Book of 16&E. 4. Term: Paſch. n. 35 p 
Where we have fer downthe manner of their Trials in Parlia- 
ment ; [| © When a Lordis indited, *&c. he' ſhall plead "Not 
« Guilty, and this ſhall be tried by 'his Peets ; and: then the 
$ Lords Spiritual, who may not conſent to the Death of any man,” ſhall 
© make their Proffor, &c. This ( ſaith be ) I alledge, to ſhew 


F 


« that even by the Law of the-Land; 'the Biſhops cannot be 
* Judges'in a Caſe Capital. ]. Here the Gentleman fays, "Their 
making a Proctor, was Errer 'Fempbris ; the Error of _ Times. 
Why ? Becauſe that praQtiſe was not for his purpoſe.” But; 
if, by the Law-of the Land,. he means the' Statnte-Law ( as he 


ſeems todo ) Imuſt have a Writ of Ertar;' to he his Judg- | 


ment. For the Pope having'then a concirrent Furiddeftion here in 
England, the Canon-Law-wasin' force atnongft them; and in de- 
claring that the Lords Spiritual might nat tonſent to the Death of any 


man, they have reſpect to the Probjbition of the Canon-Law, but. 


this is not any the leaſt confirmation of its) 
Bur this Gentleman will needs have it confirmed by a Civil 
Sanftion, and fo become the Law of the Kingdorn: I. 
The firſt Confirmation, 'he ſaith, was aboutthe'time of 16 H 
2. amongſt the ſixteen Conſtitutions of Clarendon, which (beſides 
the Authority of Parliament (to make the' Obſervation of 


Let. p.5%, 


fp; 693 6) 


them the more inviolable) © were eſtabliſhed by the Solemaicy F- 75 - 


© of an Oath, which is the greateſt Obligation that Mankind 
< js capable of, thaking even God a Partyrs it, ro ſee it obey- 


© ed, and puniſh the Tranſgrefſors. Here's a fair Plea for a 


ſolemn Confirmation, if the Gentloman were not partial or miſta- 
ken in the Buſineſs. But the Caſe was this,” upon the account 
of their Immunities, the Prelates eſpecially grew very remiſs and 
careleſs of their Duties (as was noted formerly.) Hereupon ,. 
in that Great Council ( which was then their Parliament) among 


the reſt, the King made this; ( the i ith. of thoſe Conſtituti- 


ons,) © The Archbiſhops, Biſhops, & univerſe perſons Regni, 1:15 


(not all the Dignified Clergy of the Land, as this Gentleman ren- 
ders it, but) * all perſons whatſoever, who have a Tenure in 
© capite, ſhall hold their poſſeſſions from the Ki 
©and ſhall anſwer for their -Eſtates unto the Kings Juſtices 
<and Miniſters, and ſhall obſerve and obey all the Kings 
© Laws; and together with other Barons they are to be pre- 
* ſent--in all Judgments in the Kings Courts. [This is the 
Duty they are obliged and ſolemnly fworn to; and _ fol- 
EWS 
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King 2s a Barony,” 


P75 


p- 13, Sc. 
71, &c 
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lows an Indulgence or Priviledge ] ill” the Sentence comes to the 
loſs of Life or Member ; and-here they:are left to their Liberty to 
obſerve rhe; Decree . of the Holy Canon. Hereupon we may 
build our Faith,that there was really ſuch an-Hſage ( asthis Gentleman 
infers) .in ancient times, and.that a liberty was left to continue:ir (ac- 
cording to the Canon, and in'veneration of it) bur that 'twas 
ratified and confirmed, -we have :not one Syllable- to 
Provelt. > |; SIE! Ag 
..; The Second; Qonfirmatien this Gentleman finds , *was in 11 R. 
2..upon the Proteſtation of -the Archbiſhop, for himſelf and the 
other Biſhops... And here, {-after ſome fluftuation and unſteadi- 
neſs;;) p. 75-..ta make ita Law, he tells us, © Therfubject mat- 
© xer enacted did.conſiſt of two Particulars; \-rhe one, That 
« che Prelates had 2 Right ro fir and yote.in all other Bulſineſles; 
the other, « That they had no Right; nor was it lawful for them 
« ro be; preſent in Parliament, when ſuch Bufinefſes were in 
« queſtion : _ But the Tenour ' of their Proteſtation #s , **© That 


< they intend. to be preſent , to- conſult, to treat of, and to 
c« determine, -in omnibus ,. in all things , ſaving their Rights , 
« their State. .and' Dignity. But becauſe ſome things were to 


« be tranſacted: in that Parliament, at which, by the Decrtes 


1< of. the Sacred Canons, it-was not lawful: for theni to be per- 


« ſonally preſent., therefoxe, they proteſted , that while fuch 
« chings were in- agitation , they-:would abſent- themſelves. 


+< Which Proxeſtation, [being read-in Full Parliament, atthe 


& inſtance and prayer of xhe Archbiſhop and -other Prelares, 
<« was entred upon ghe Parliament-Roll,- by the Kings Com- 
<« mand, with the Aſſent of the Lords Temporal and Com- 
<« mans., i This, the Gentleman will needs contend to be a Law 
af..Parliament,.{ or a Law of the Land.) Why 2 Becauſe it 
Was. entred- in the\Roll or Journal-Book, that ſuch a thing was a- - 
Sreed-pon by the- King and Two Hovſes ; | © Which ( faith he ) 
* was all the. Formality -of paſſing Laws in Parliament , -in 
<thole times. -- But what; was it thar the Biſhops petitioned 
might be entred upon the Parliament-Roll? Was it the Decree 
"of.the. Sacred Canons, which debarr'd their preſence in. the 
Houſe. at ſuch Debates ? - That indeed had been fomewhat to 
the purpoſe: . but here, was no ſuch matter defired; it was 
their, Proteſtation :- and if every thing” that is entred upon the 
Parliament-Roll by the Agreement of the King and the Two 
Houſes, becomes an. A&# of Parliament forthwith, then ler this 
Prate$tation, for the preſent, paſs for: an A# of-Parliament; *and 
weſball ſee anon- what it will amount:to- 


In 


- e. Oh 


— 


Cp OE pe en, 
fn che Ifiterim let us Teturn to the' Cafes of Clarendon 
where there”ſeems-to be moſt colour for fuch a Corifirmation. 
There we'miay obſerve T'wo things in that 1 1th. Conſtitution, a 
Duty enjoyned, the Prelares attendance at the Kings Corrts ; and theri 
a Liberty or Priviledge indulged ; That they may withdraw and for- - 
bear that attendance, when 't comes *to' ſentence for loſs of Life or . Pp 
Member. Thar thicis a Priviledge or a Liberty, cannot be deny- . | | 
ed. Mat. Paris reckons it inter Libertates, amongſt the Ancient  , Lerp.nHh 
Liberties. * ;- and this Gentleman could not chuſe bur oblerye.it, of ES 


| (though it was not for His purpoſe to diſtinguiſh this Priviledge 


*% ; 
, : 


Ty 


from the Injunfion) © One would think ( ſaith he ) they (the | 
« Biſhops) might look upon (it) as a Right and Priviledge, to, 
«be exempt from being obliged to arrend in ſich Caſes, -Caſes. 
« of- Blood. - If a Priviledge, then I may uſe or I may forbe, "; 
it. To ſay, I'maydoſuch a thing, therefore I ſhalldo it, is . 
irrational ; ll Logick, and worle Polity. ' Priviledges, ſay the Law- 
gers,” are - Franchiſes and'Liberties, or Immunities granted to a Per- 
fm, an Office, ora Corporation. 'Such as haye thern, may'ei- 
rher-enjoy orrefuſe them. It is the Priviledge of Attornegsand 
Clerks tn they Kings Bench, they cannor be preſt for Soldrrs, they. 


P y 
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cannot. be compell'd' to bear Offices in their Pariſhes ; yet Volunteers 
they may be in both Caſes. No man ſhould be coped to 
uſe his Priviledge ; for then his Franchiſe would be no iberty, 
but the more intbrall him. We may obſerve according Y, 
that the Prelates very well underſtood this their 7 berry he 
ſometimes they would «ſe their Privitedge, abſent themlelyes, 


when Caſes Capital \were upon Trial, and withdraw , when Mat- 
ters of Blood were in agitation ; and this is obvious tg every 
eyein the peruſal of the Gentlemans Letters. But many times - 
( which is very conſiderable in the Caſe) when they did with- » 
draw, they either made a Proxy to repreſent them, or entered 
their Proteſtation to preſerve their Rights. *Tis true, the Gen- 
tleman 'does except againſt their way of Proxy's, .as Unparlia- 
mentary; and three or four Exceptions he hath, which are ſuf- 
fcient'to elude any Teſtimoay : For either it is Error 'Temporis 
an Errour of thoſe times ; or ſpoken obiter, upon the By, an 
of no importance ; or it'is unparliamentary arid extravagant, or 
elſe Repealed: Such a proviſion of Evaſions as may ſerve to 
help a'man out of the Nooſe of any Argument that can be pro- 
duced in Matters of this* Natare. | 

For the Proteſtation , he would elude the force of that, by 
ſaying}, - © Their Salvo, that which they would enſure tothem-, ;;- 
« ſelves, is their Right of fitting ro conſult, treat of, and de- 

- > R_— 


- 


5 LYRs 


 rendon Conſtitution, and 4- Solemn_ Oath obhg 


27 > 
« rerminsn tha, and all. other Parliaments , when Capital 
«« Caſes are nar in-queſtion ; but there was ne need of a Pro-. 
teſtation to. this effe :. This was their Duty, to which the Cla- 

ged ther. When 
men .proteſt,a Right, 'ris not" to be underſtood of that, Right, 


 whichno man doubts of,and therefore is nor liable ro queſtion; 


but of that Right which they give ſome colour to he queſtion'd, 


| beeanſe they decline and forbear the uſe and prafiice of it: This 
\" was a Right todebate, vote and ſit as Judges in Caſes. Capital , if 


Er £<* 
_ ” 
* 


pou ly the Decree of that Canon ſhould come to be null (as 
rie\y it 15). or altered. akin As 
ox j 


uſt nor forget to tell you of two Rules obſervable abqut 


4 (ich Privilege 25 are granted to. Subjects by..the King, 2s 
this. of the C 


qrendon Conſtitution was tothe Prelates. Theft js, 

That they are nat to be underſtood to debar the Kings Commands, nos 
ought to be a Superſedeas to his. Sovereign Authority , for this were 
a 


erogation tO his Royal Office, a diminution to his Crown and 


' Dignity ; not to be granted by him upon, any' pretence what- 


oever. By the” Conſtitutions of Clarendon, the King; did-ex- 
en t the Biſhops from attending his Court of Parliament at: ſuch 
ralsin Capital Caſes in general; but he did not. abſolve theny 
from their Duty-and-Obedience to his own Special commands, upon 
any juſt occaſion. Hereupon in the 1 1th. Hen. 2. Archbiſhop 
Becket,. in a Solemn Council at Northampton, being accufed, of 
Treaſon, and other Miſdemeanors, where Biſhops were his 
ages, r well as Temporal; Lords; when thoſe Lords and Bi- 
bps could not agree about pronouncing the Judgment , they putting it 0 
40/80 to #,.19p i laſt the King Jane's, he Biſhop h 
Witheſter to do.it. This hapned ſoon after the Ratification of - 
the Clarendon. Conſtitutions , whuch all the Lords and Biſhops bad 
raken their corporal Oath to obſerve for ever: And it is not to 
be imagined they could forger what had been ſo lately done a- 
mong them ; wherefore we muſt conclude that they did not 
rakethemſelvesto be obliged cither by that Oath or Conſtitution, 
ro abſent themſelves alwayes from ſuch Trials; for though the 


; Conſtitutjon faith, Dehent intereſſe judici is Curie Regis, ficut cateri 


Baones ; © That they ought, as well as other Barons, to at- 
*rend all the Judgments of the Kings Court ; quouſque perver 
&niatur ad dimumnutionem membrorum, vel ad mortem ; till 6 Matter 
© cemes to Sentence, for the loſs of Life or Member. | 

Yer (whatſoever Wilkam Lord Archbiſhop of Canterbury , 
and the reſt of the Biſhops bad ſaid in their Proteſtation, 11 R.2.) 


. The Conftitution of Clarendon doth not ſay., Debent ſe abſentare, 


that 
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Sentence. This Gentleman endeavqurgto invalidate this ſo pre-p. co, 6 i 


nant an Evidence, becaule it is taken our of a Manuſcript made 
by the Monk Stephanides; and none of the Ancient Hiſtorians of 
thoſe times. ſa any chink, of Becket's being accuſed for | Treaſon. 
Bur I mult tell you, *tis not the Print that adds Truth or 4utho- 
rity to any Writing ; and I ſhall cruſt Mr. Selden's Judgmeng, 
rather than this Gentlemans Conjectures : Beſides, A Negative 
Argument from Authority is of no forge ; for why do we read ya- 
Ur of Fiftorians upon the: ſame Subject ; but becauſe we ſup- 
Poſe what one fails in for want of Memory or Information; 
another may ſupply. by a better Diligence and Enquiry. 
The Second Rule obſervable in matters of Priviledge, is this, 
Privilegia omnia ſine prejudicio Tertii concedenda <5 conceſſa intelligenda 
funt ; < We muſt Taſting all priviledges that. are granted, 
* to be granted without any. prejudice to any third perſon. 


% 


Now this Gentleman quotes Bromptay's Chronicle, recxing a- p- 398. 


mong the Laws of King Athelftan, this concerning Biſhops ; - 
Debent Epiſcopi cum ſeculi Jadicibus anreſſ Judiciis, ne_permittant, ſi 
poſſmit, ut" aliqua pravitatum germing pullylaverint ; © The Biſhops: 
<< ought to be preſent in YT voing with the Seculax Judges, . 
< not to filffer any Buds of wickedneſs to ſproutup if they.can 
« hinder it. And does not the Law of God oblige ſuch as are 
in Authority, to uſe their Power as well to reſcue the oppreſſed, 
as to puniſh evil doers ? Let us conſult the wiſe man, Prov.: 2.4. 
11,12. If thou forbear todeliyer them that are drawn unto death, and 
theſe that are ready to be ſlain ; if thou ſaiſt , Bebald we knew it not ; 
doth not he that pondereth the Heart conſider it ? and be that keepeth thy 
Soul, doth not be know it ? and ſhall not be render to every man accord- 
ing to bis works ? This, faith the Author of the Sywpſis, concerns 
Pacially ſuch as are in Authority : And (as Dr. Tho. Cartwright 
comments upon the place ) Quamvis periculum certum non ft, f 
tamen ſuſpitio aliqua mortis imminentis juita ſubſit, non eſt cunttandum, 
donec morti” quis adjudicatus fuerit ; facilior enum eſt Liberatio, dum ex- 
itus adhuc dubius The quam cum lata $f Morey ſententia : And I muſt - 
not omit what the ſame Author laith a. httle after ; Quemadmo- 
dum antem inſontes, ft poſſis, non liberare.; ſic maleficorum, " ar*: 
in te eft ſupplicium non promovere,. atrax flagitium eſt :- and for this, 
the ſaid Cartwright quotes the ſame Solomon, Prov. 47.15. This 
is 4 matter of ſo great importance , every man who has 2 
Right and Power of Judicature , ous eſpecially to conſider 
.it. And if this Gentleman be as re in his Profeſſion to- 
wards the Biſhops (which I have no reaſon to queſtion) as he 


IS 
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is juſt and modeſt in ſaying, that be does not envy them their FHo- 
 nour'. I hope he will b&G fo ingenuous allo, as not to deny the 
King their faithful counſel, nor the Countrey their pious Aid and 
 _ Service. | RES | = 
Fl rhe *% - For the Body of his Epiſtle, it confiſts of Record and Prece- 
faln ino a dents,vvhich moſt men want means and opportunity to examine ®, 
—_— and very many Skill to conſtrue and comment on.: This 15 the 
"Evidence which this Gentleman does produce, and that jt may 
be the better underſtood, I ſhall lay down ſome undoubred 
Principles, Rules and Obſervations, that the Reader may the þet- 
ter judge of it. And I ſhall obſerve, | HF ER 
1. The Lords Spiritual, being Barons, Peers, and Great.men, 
they are many times compretiended under theſe Titles, when 
they are not ftiled by their proper and diſtinfiiye Names of Bi- 
ſhops or Prelates. I ſhall need to inſtance in no more than that 
of Magnates, Great men. In the 'Reign of Edrid (948) we 
Here Arch-Tead thus, In Feſto Nativitatis B. Marie, cum univerſt Magnates 
biſhops and Reygni per Regium ediftum ſummoniti, tam Archiepiſcopi, e* Epiſcopi, 
7 coy quam cteri totins Regnt Proceres, C& Optimates Londini, &c. 
as well 0 ' ' 2, A Negative Ar 'eument from Authority is of no validity, v. g. 
ther. Sucha Writer does not report ſuch a thing ; therefore there 
was no ſuch Matter : this does not follow. | 
3- The praftict of Ancient times, in the caſe before us, was ve- 
Ty variable: Forthey were under the Popes Jurifdiftion, who 
Kept the Canon-Law in force ; and among the reſt, this Canor 
touching the BiſhopsR eceſs from all Trials.in Caſes capital. . 
Tn obedience to which Canon they did, for the moſt part, :ab- 
ſent themſelves. 'But when FH. 2, by the Conſtitution of Cla- 
rendon enjoyned all Prelates, as well as other Barons, to attend 
his Courts, he granted them withal a Liberty or Priviledge to 
abfent themlelves ('if they ſThould' think good) from Trials of 
that nature : 'Hereupon they did ſometimes uſe their Priviledge, 
and abſented themſelves ; ſometimes they did refuſe their Privi- 
ledge, and-ſate as Judges. | | 
4+ We may obſerve how the Matter was carried, running 
 throughall the Trials upon Record, as this Gentleman gives ac- 
+ With whas count of them F, and in his Method. 
ww _ & . 1.. The. firſt is'4 E. 3. in Mortimers Caſe; where we have 
S 6 fo to Earls, Barons, the Peers; afterwards, Earls, Barons and Peers : 
examine andthe Biſhops may be comprehended under either Title of Ba- 
make report. ons or Peers: forthey were both. | | 
-- 5 E.z. TheBiſhops would not underſtand their Duty at all : 
they would neither keep the peace, nor puniſh a Battery. This was 
a Ku- 


- AI 2-- 
a ſtupid Neglef ; but 6 ignifie nothing to the deciding: of the 
Cantroverlie. 
3.25 E. 3. The Biſhops: may-be comprehended under the 
Name'of Grantz, -Magnates,. the Great men. 
4- 42 E. 3. Here the Biſhops were preſent by their title of 
Prelates. - 
5. 50E.. 3. Phe Biſhops were preſent at theſe Tridb, yer 
"ov, of the De linquents were Lords. © | 
6. 1 R. 2. They were, ahd they were not preſent; the Caſs 
is doubtful. _ 
.- vo W@. 2: Þ the Biſhops were not preſent, "is conf ſt they 
might have been ; for what was done, - was done .by the Legiſ- . 


 lative Power, and i in that capacity to paſs Bills of Attainder, the 


Gentleman grants they have a Right. + 

8. 4 R. 2. If the Biſhops-be Peers of the Realin, and: Lords 
of Parliament, they might be comprehended there. . To ay 
they are always expreſt by the Name -of Prelates, is to by the 
Queſtion. 

9. 7 R: 3. It ſeems the Eads Spiritual? were abſent. | 

10. 10R. 2. Here the Biſhops were preſent, and aka of 
Miſ{demeanors, which, (for ought we —_— upon: Trial, might 
—_ amounted to. Merit of Death. 

11 R. 2. The Biſhops were virtually preſent by their 

Proefining 

4:2. .206:R-25 Thomas Haxey Clerk :( whether . he was a 
Member of the Houſe may:be a queſtion): bur his fault (how- 
ever aggravated) ſeems to. be but a Mi/demeanor, at the Trial 
whereof; the Biſhops had: right undoubtedly. to be preſent ; 
whether they were' preſent, f eems doubtful : but 'tis moſt cer- 
tain it had been more ſafe and charitable to an Condem- 
nation, than to run the hazard of an After-Game, —_— he was 
condemin 'd;. to feek his Pardon. 

13. 21 R: 3: In this Parliament, the Biſhops were preſear 
by their Repreſentative , by Proxy, and chat three — times, 
upon three ſeveral. Occaſions... 

14..1 H. 4+ Herethey were prefent ; 5 bur. gave no > Judg: 
ment. 

15.2 HH: 4: It does not appear that the Biſhogs- were: _ 
ſent. . >) had. 1 

16:5 H..4- The Biſkopy. tnay-ilie; compihended 
the tile of Peers, and the. Matter being fd ot Ti 
their right of Sitting, _—_ Gentleman canulot edeny cheoi. ot 
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17. 7 H. 4s Here the King:commanded the Advice only of the 


Lords Temporal, which was a ſpecial Cale. 


18. 5: H.'5. Here the Biſhops: had declared Sr. John Old-_ 


caſtle Heretick , and delivered the Priſoner over to the Secular 
Power; and yetin the Sentence, they may be. comprized under 
the Title of The mo$t wiſe Lords of this preſent Parliament. 
:2119..2 Fe. 6. It is not certain the Biſhops did Vote. . 

20. 28 H. 6. The two Arclibiſhops and 1 3 Biſhops were 
preſent, did: Debate and Pate in.the.Caſe. 

21. 31 H.6. The Biſhops doubtleſs (as well as in the 28) 
were preſent,, being Peers:of the Realm, as I have proved. 
-\.22. 38 H. 6. The Commons did accuſe ; the King anſwered, 
He would be adviſed ; and fo the Matter ended. 

Here we have 22 Precedents cited by this Gentleman, from 
the time of Clarendon Conſtitutions tothe. Trial of the E. of Straf- 
ford whereof one is a ſpecial Caſe ; three are 'in{ignificant and 
null, -in regard. there was either nothing at all done, or a ſtupid 
neglett of their Right, or a careleſs throwing off of all Duty. 
Four are douÞþriul ; Ten are for their preſence at ſuch Trials, ei- 
ther-in perſon.under the Names and Titles of Biſhops, Prelates, 
Peers; Great men, or Lords . of Parliament ; or preſent virtually, 
by their Proxies, or their Proteſtations ; ſo that there are bur four 
of alt the-22; for their not appearing, or not - voting at ſuch Tri- 
als, 


3 4: For a Superſedeas to-all further enquiry or diſpute about 


this matter, - we muſt take notice that the Canon which requi- 


ted theBiſhops to withdraw ar all Trials in Caſes Capital, is abo- 
lid, and\the- Lords Spiritual are under no obligation to obſerve 
it-> To ſay the Civil Sanftion does ftill enforce it, is abſurd ; 
for what is that Cl 'Sanfion but. an A& of Parliament ? and if 
art of: Parliament hath aboliſht it , it has likewiſe aboliſhc 
all other Acts, which might ſcemto ratifie and confirm it ; other- 
walerit ſhould be' aboliſhr, and wot -aboliſht ,: taken away, and 
yerin forceRtill ; . which are Contradictions, and abſurd. 
The Gentleman takes notice of. this to- be ' the Biſhops Plea, 
-Cpub75 68535 That it is only by the Canon ' Law that- this reſtraint is 
upon them, and that the forbearance of their Predeceſſors being Papiſts, 
-and ſo: fabjeftaothat Lank, 14045 only m that refpe& ; which Law being 
of ns force at preſent, and taken away by Af of -Parliament , they are 
mow ut libovty; "nhough:in Matefty they think fit ſometimes to withdraw, 
HatÞave a Righbrocontame Fitting ' ' they pleaſe... .- be 
What dogsthe Genleman anfwerto this * He ſaith, I donot 
Remy but the Canon Law might give the firſt riſe to ſuch an Mſage ; but 
it 


(21) 


it came afterward to receive a civil Sanftion , the ſtamp of Parliament- 


| Authority, and ſeveral confirmations, ibid.But I have evinced already 


that his Allegations do not prove what he pretends to undertake ; 
and the praftice of the Biſhops withdrawing at ſuch Trials, ha- 
ving no other bottom to relie on than the Canon Law, That being 
abſolutely diflolved and broken by 4& of Parliament, cannot 
now {upport it. 

6. Andlaſtly, Seeing there is no other Authority to continue 
and inure this praCtice but that Popiſh Canon, 1 ſhould think it a 
very dangerous thing (if the King ſhould be ſevere) for any 
perſon to attempt it; for upon the Clergies ſubmiſſion to the 
King 25 H. 8.19. the Statute faith thus, [Be it therefore now 
enafted by Authority of this preſent Parliament, according to the ſaid 


ſubmiſſion and petition of the ſaid Clergy, that they nor any of them, from 


henceforth ſhall preſume to attempt , alledge , claim or put in ure any 
Conſtitutions or Ordinances, Provincials or Synodals, or any other Ca- 
nons, unleſs the ſame Clergy may have the Kings moſt Royal Aſſent and 
Licence——upon pain of every one of the” ſame Clergy, doing contrary 
to this Af, and being thereof convict, .to ſuffer impriſonment, and 
make fine at the Kings Will. 

Afﬀter thoſe Precedents above-mentioned, the next the Gen- 
tleman meets with, was the Earl of Straffords, whoſe Trial in 
Parliament was compleated in a Judicial way ; but he was attaint- 
ed and condenned by the Legiſlative Power, where this Gentleman 
does acknowledge a Right in the Biſhops to be preſent. Why 
they did then withdraw themſelves, ſuch as were not Eye-wit- 
Ji” or Obſervers of thoſe times, may beſt learn from Mr. Hobbes 
his Hiſtory of them. | 

To conclude, the Author does proteſt, that he hath the very 
ſame Deſign, Aim,and Wiſhes with that Gentleman;for that Right may 
prevail is the natural wiſh of every good man. And the prevention of 
thoſe Miſchiefs which the Enemies to our Religion and Government 
have plotted, and do atchieve to put in execution, has incited me to 
this task to ſatisfie my ſelf and others, where the Right is. My Sen- 
timents herein Thumbly ſubmit to the High and Hononrable Court 
of Parliament; and if I have written any thing that gives a 
ju#t cauſe of offence ro my Superiors, I do here ſolemnly retract it. 

This Gentleman is Inzenuons, and leaves his Reader to his Li- 
berty, to weigh the Arguments on both Sides, and judge for him- 
ſelf. Ihave taken the freedom he allows me, and delivered 
my Opinion : I pray take you the ſame courſe without Partiali- 
ty, and then judge for your ſelf. _ 
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